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CHAPTER 1



ADMINISTRATIVE AND ORGANIZATIONAL MATTERS





1000.  GENERAL.  This SOP is the Standing Operating Procedures for Legal Matters within MARFORRES and those commands over which the Commander, Marine Forces Reserve (COMMARFORRES) is the Officer Exercising General Court-Martial Jurisdiction (OEGCMJ).  This SOP supplements directives of higher authority and establishes guidelines for the administration of legal matters within MARFORRES.  If this SOP should conflict with any directive of a higher authority, the directive of that higher authority will take precedence.





1001.  CONVENING AUTHORITY



1.  General Court-Martial Convening Authority.  COMMARFORRES exercises general court-martial jurisdiction over the following units: 4th Marine Division (4th MARDIV); 4th Marine Aircraft Wing (4th MAW); 4th Force Service Support Group (4th FSSG); Marine Corps Reserve Support Command (MCRSC); I MEF Augmentation Command Element (I MACE); II MEF Augmentation Command Element (II MACE); Marine Corps Administrative Detachments when provided for by a Letter of Instruction (LOI); and all other Force Level units  attached to MARFORRES.  Pursuant to RCM 306, the exercise of general court-martial convening authority is hereby withheld from all subordinate commands within MARFORRES.



2.  Special Court-Martial Convening Authority.  In addition to those officers otherwise authorized by UCMJ, art. 23(a)(1), (5), and (6), the following officers, when in an active duty or inactive duty training status, have been granted authority by the Secretary of the Navy to convene special courts-martial (JAGMAN, sec. 0120b):



    a.  Commanding Officers of all battalions and squadrons, including both Regular and Reserve commands.



    b.  Any commander whose subordinates in the operational or administrative chain of command have authority to convene special courts-martial.



    c.  All Inspector-Instructors (I-I's) and Site Commanding Officers of Marine Corps Reserve organizations have Special Court-Martial Convening Authority (SPCMCA) (JAGMAN, sec. 0120).
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    d.  Pursuant to the authority vested in COMMARFORRES as the OEGCMJ over those units described in paragraph 1001.1 of this 

SOP, and per the JAGMAN, sec. 0122a, the exercise of SPMCA for all I-I's below battalion level is hereby withheld.  For 4th MAW units, exercise of SPCMCA for Reserve squadron commanders is hereby withheld. The exercise SPCMCA for 4th MAW site commanders below the grade of 0-4 (Majors) is hereby withheld.  Group commanders will have SPCMCA within the 4th MAW.



    e.  Only those officers exercising SPCMCA under this SOP   are authorized to convene administrative discharge boards.     The above withholding of the exercise of SPCMCA does not affect the authority to convene summary courts-martial, the promotion authority granted by the MCO P1400.32B (MARCORPROMMAN) nor the UCMJ, Article 15, reduction authority granted by MCM, Part V, paragraph 5.b(2)(A)(iv).



3.  The authority of commanding officers to convene courts- martial and to impose nonjudicial punishment may be exercised by both the operational and administrative chain of command.  When an individual is subject to punishment by more than one command, it is incumbent on those commanders to coordinate to determine who will exercise disciplinary authority.





1002.  LEGAL SERVICES



1.  Staff Judge Advocate MARFORRES.  The MARFORRES SJA is a special staff officer to the Commander, Marine Forces Reserve (COMMARFORRES).  The SJA advises COMMARFORRES, staff sections, and subordinate commands, to include all active duty and Reserve commanding officers, on all legal matters.  The responsibilities of the SJA and the doctrinal concept of legal services support are set forth in the current edition of ForO P5000.6, Fleet Marine Force Manual (FMFM) 3-1, Command and Staff Action, Operational Handbook (OH) 4-10 Legal Services Support, and this Order.



2.  Office of Counsel, MARFORRES.  Counsel, MARFORRES is a civilian attorney who is a member of the Office of General Counsel, Department of the Navy.  Counsel performs general legal duties as legal counsel to COMMARFORRES, staff sections, and subordinate commands on legal issues in the areas of environmental law, labor law, EEO and civilian personnel law, Government contract law, and other areas specified by SECNAVINST 5430.25_.
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3.  Staff Judge Advocate MCRSC.  The MCRSC SJA is a special staff officer to the Commanding General, Marine Corps Reserve Support Command.  The SJA advises the Commanding General and staff sections on all legal matters.  The responsibilities of the SJA and the doctrinal concept of legal services support are set forth in the current edition of ForO P5000.6, Fleet Marine Force Manual (FMFM) 3-1, Command and Staff Action, Operational Handbook (OH)

4-10 Legal Services Support, and this Manual.



4.  Reserve Major Subordinate Command (MSC) Staff Judge Advocates.  The Reserve MSC (4th MarDiv, 4th MAW, 4th FSSG) SJA’s and MACE SJA’s will perform duties as Special Staff officers to their respective CG’s.  The functions and responsibilities of the MSC SJA’s are published in FMFM 3-1, Command and Staff Action.



    a. Duties



	   (1) MSC SJA’s are responsible for maintaining a current list of subordinate site JA’s.



	   (2) MSC SJA’s are responsible for the professional oversight of their subordinate Site JA’s.



	   (3) MSC SJA’s will coordinate with the SJA MARFORRES in all matters of policy and Site JA selection, education and active duty training.



    b. Assignment



	   (1) Applications for MSC SJA billets will be made to the cognizant MSC CG who will make a selection after consulting with SJA MARFORRES.



	   (2) MSC SJA assignments will normally be for a three year period.



5.  Site Judge Advocate.  A Site Judge Advocate is a commissioned Marine officer, certified under UCMJ, article 27(b), and the rules promulgated by the Judge Advocate General of the Navy, assigned as legal advisor to unit commanders who have SPCMCA authority.



    a.  Duties.  Site JA’s assigned to MARFORRES are, first and foremost, responsible for unit pre-mobilization legal assistance and should perform the following duties:



	   (1) Pre-mobilization Legal Assistance in the areas of wills, powers of attorney, and family plans (JAGMAN), sec. 0706b(4).
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	   (2) Training the unit to which assigned in the areas of the Soldier’s and Sailor’s Civil Relief Act, Uniform Services Employment and Reemployment Rights Act, Law of War, Standards of Conduct/Ethics, and the UCMJ.



	   (3) Provide periodic Site JA reports to SJA MARFORRES as set forth in figure 1-2 of this SOP.  Among other things, this

report provides legal assistance statistics for the annual report as well as providing a historical file of legal services provided by the Site JA.



	   (4) Provide command advice and support for administrative discharges, claims, investigations, complaints of wrong, request mast, sexual harassment, ethics, and Freedom of Information Act.



	   (5) Military Justice advice will normally be provided to the commander by the Staff Judge Advocate, Marine Forces Reserve.



	   (6) The Site JA works solely for the government and will not perform duties as defense counsel.  Defense counsel will be provided from the various Naval Legal Service Office’s (NLSO’s) or Legal Services Support Sections (LSSS’s) throughout CONUS upon request.  Requests for defense counsel should be forwarded directly to the cognizant NLSO/LSSS with a copy to the SJA, MARFORRES.



        (7) The Site JA may be tasked to perform additional duties by his/her commander after completing (1) through (3) above.  

        

    b.  Assignment



        (1) Applications for a Site JA billet will be made to the cognizant reserve commander who will consult with the MSC SJA and SJA MARFORRES before making an assignment.

 

        (2) Site JA's are site line distributed by MARFORRES to support commanding officers exercising SPCMCA.

        

        (3) Site JA's will generally be assigned to site line  

distributed T/O line numbers for the purposes of mobilization, and upon mobilization, be activated into that line number.



        (4) The reporting senior is the active duty/Reserve commander to which the Site JA is assigned.  If that commander is junior to the Site JA, the next superior officer in the administrative chain of command will be the reporting senior.
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(5) Site JA assignments will normally be for a three year period.  Extensions will be considered on a case by case basis.  



c.  Training for Site Judge Advocates



        (1) Site JA's are encouraged to attend the Reserve Lawyer Refresher Course at the Naval Justice School every three to six years.



       (2) Site JA's are encouraged to attend the biannual MARFORRES Reserve Site JA Conference and regional continuing legal education courses and seminars presented by the Naval Justice School.



        (3) Site JA's should perform a two week annual training period with the OSJA at MARFORRES during their initial tour.



        (4) Site JA's may perform a two week annual training period with a LSSS/SJA office at a major Marine Corps command.



	   (5) Site JA's are encouraged to enroll in any correspondence course that will enhance their ability to perform their duties as a Site JA.



6.  Naval Legal Service Offices/Legal Service Support Sections.  In addition to the resources at MARFORRES, Regional NLSO's, Trial Service Offices (TSO), and LSSS’s are available to assist units within their region.  Refer to figure 1-3 of this SOP for a list of NLSO's.

	

    a.  TSO's/LSSS’s can provide legal services for courts- martial.  Refer to chapter 4, figure 4-1 of this SOP for preparing a Request for Legal Services (RLS) for a court-martial.



    b.  NLSO's, TSO’s, and LSSS’s can provide legal services for administrative discharge boards.  Refer to chapter 4, figure 4-1 

of this SOP for preparing a RLS for an administrative discharge board.



    c.  NLSO's/LSSS’s can provide legal services pertaining to providing counseling prior to conducting NJP.  Refer to chapter 2 of this SOP concerning NJP procedures.
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1003.  COMMAND RESPONSIBILITY



1.  Ultimate Responsibility.  Commanders are responsible for maintaining good order and discipline within their commands and conducting training and operations per international, federal, state, and local law.  The OSJA assists the commander by providing advice and legal services support.

                                                                                    

2.  Military Justice Training.  CO's and I-I's will ensure that the following instructions are carried out as required by current directives:



   a.  Periodic explanation of the UCMJ as required by UCMJ, Article 137;



   b.  Periodic explanation of the types of characterization of service upon separation, the basis for the characterization, and their possible effects upon reenlistment, civilian employment, veterans benefits and denial of certain benefits to members who fail to complete at least two years of their original enlistment, as required by the current edition of MCO P1900.16, paragraph 6103; and



    c.  Law of War training as required by MCO 3300.3.



3.  Reports Required



    a.  MCO P5800.8 (LEGADMINMAN) requires that certain matters be reported to CMC.  Such reports will be submitted via SJA MARFORRES.  The reports are listed in the LEGADMINMAN, page v and include the following:



	   (1) Officer Punishment;

			

	   (2) Trial of Officers;



	   (3) Unauthorized Absence of Officers;



	   (4) Report of Investigation of Suspected Officer          Misconduct;



          (5) Notice of Absentee Wanted By the Armed Forces (DD    Form 553); and



	   (6) Report of Return of Absentee and of Stragglers Orders Issued/Guards Requested (DD Form 616).
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  b.  DOD 5500.7-R (Joint Ethics Regulation) requires that U.S. Marine Corps personnel file a Confidential Financial Disclosure Report (OGE 450) if their duties include contract or procurement actions which may affect the interests of any nonfederal 

entity.  See Chapter 8 of this Manual.



  c.  JAGINST 5800.9 provides for the collection and reporting of military justice statistics within the DON.  All officers exercising summary or special courts-martial jurisdiction are required to report to SJA MARFORRES, the number and type of courts-martial, UCMJ, Art. 15 punishments, and U.S. Federal and State Felony convictions that occur within their command on a quarterly basis.  This report must be submitted no later than the 15th day of the month immediately following each calendar year quarter (15 April, 15 July, 15 October, and 15 January).  The format for this report is provided in figure 1-1 of this SOP.



1004.  LEGAL EFFECT.  This Manual is designed to establish procedures and policies regarding legal matters within Marine Forces Reserve for the benefit of the Government.  Nothing contained in this Manual shall be interpreted to accord an accused or respondent any additional rights than are provided for in the MCM, JAGINST 5800.7_ (JAGMAN), or MCO P1900.16_ (MARCORSEPMAN). 
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 (UNIT LETTER HEAD)



										    SSIC

										    Code





From:  Reporting Authority

To:    Commander, Marine Forces Reserve (SJA)

   

Subj:  NAVY OR MARINE REPORT OF MILITARY JUSTICE STATISTICS FOR

	  THE QUARTER ENDING (31 MARCH, 30 JUNE, 30 SEPTEMBER,

	  31 DECEMBER) 19  



Ref:	  a. JAGINST 5800.9

       b. ForO P5800.6



1.  Per the references, the following report is submitted:



TYPE OF ACTION			CONVICTED			NUMBER OF PERSONNEL

				  	       			ACQUITTED



Special Courts-Martial    _____				_____



Summary Courts-Martial	 _____				_____         	



Article 15 Punishment     _____				_____



U.S. Federal & State 	 _____				_____

Felony Convictions                        		





DISPOSITION OF DRUG ABUSE OFFENDERS





Number of NJP's	          Number of SCM's	  Number of SPCM'S    

                                                    







                 



			               I. M. COMMANDER









    Figure 1-1.-- Military Justice Statistical Report.
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(UNIT LETTER HEAD)

					

										    	   5800

											   Site JA





From:  Site Judge Advocate, (UNIT)

To:	  Commander, Marine Forces Reserve (SJA)



Subj:  SITE JUDGE ADVOCATE REPORT FOR THE PERIOD _______-_______ 	        19__



Ref:   a. ForO P5800.6



1.  Per the reference this report is forwarded for information for the period ______ to ______.



2.  Legal Assistance Provided:

    # of Marines in unit USMC/USMCR:        /      

    # of Marines with current will/POA:        /      	

    # of wills/POAs completed:        /      

    # of family plans completed:  _______/_______

   

3.  Unit Training Provided: (classes, etc.)

     

4.  Administrative Law Matters Reviewed:

    a.  JAGMAN Investigations:               

    b.  Admin Discharges:                    

    c.  Other Matter Reviewed:               

    

5.  Significant Events:  (List any significant event that the Site JA was involved in that reflected upon the MARFORRES in a commendatory way.  List anything the JA thinks would be a matter of interest to the SJA MARFORRES.



6.  Suggestions:  (List suggestions for improving the legal administration within the MARFORRES.)

(Fax to (504) 678-0478 at end of drill weekend or E-mail to SJA MARFORRES.)





              					Signature   











Figure 1-2.--Sample Site Judge Advocate Report.        
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TABLE OF NLSOs

    

NLSO Mid-Atlantic, 9620 Maryland Ave., Suite 100, Norfolk, VA 23511, Comm: (757) 444-4954/5158, DSN: 564-4496                



NLSO Central, 206 South Ave., Suite B, Pensacola, FL 32508, 	Comm: (850) 452-3730/3736, DSN: 922-3730/3736, FAX: 922-4576



NLSO Southwest, 2585 Callagan Highway, San Diego, CA 92136, Comm: (619)556-7268/6266, 	DSN: 526-7268/6266,	FAX: 735-6277   



NLSO National Capitol, Washington Navy Yard, Bldg #200, 901 M Street, Southeast, Washington, DC 20374, (202) 433-3374



NLSO Northeast, Box 10, NSVSUBASE, New London, Bldg #137, Groton, CT 06349, (202) 449-3741



NLSO Naval Training Center, Bldg #1, Room 230, Great Lakes, IL 60088, (847) 688-3340



NLSO West, 550 4th St., San Francisco, CA 94130, (415) 395-3705



NLSO Northwest, 365 South Barclay St., Bremerton, WA 98314, (360) 476-2156















































Figure 1-3--Table of NLSOs
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CLAIMS ADJUDICATING OFFICES



1.  Commanding Officer, Naval Legal Services Office Mid-Atlantic Region (Tort Claims), 9620 Maryland Ave., Suite 100, Norfolk, Virginia 23511-2989   (804) 444-2251



2.  Commanding Officer, Naval Legal Services Office Central Region (Tort Claims), 206 South Ave., Suite B, Pensacola, Florida 32508-5100

(904) 452-3736



3.  Commanding Officer, Naval Legal Services Office Southwest Region (Tort Claims), 2585 Callagan Highway, San Diego, California 92136-5090  (619) 556-7268
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CHAPTER 2



ENLISTED NONJUDICIAL PUNISHMENT (NJP)





2000.  GENERAL



1.  References.  The following references govern the NJP process and must be carefully reviewed by commanders authorized to impose punishment under UCMJ, Article 15:



    a.  Manual for Courts-Martial (MCM), Part V.



    b.  JAGMAN, sections 0106-0119.



    c.  Marine Corps Manual for Legal Administration (LEGADMINMAN), Chapter 2.



    d.  Marine Corps Individual Records Administration Manual (IRAM), paragraph 4013.



2.  Purpose.  NJP provides commanders with an essential and prompt means of maintaining good order and discipline and also promotes positive behavior changes in service members without the stigma of a court-martial conviction.  NJP is ordinarily appropriate when administrative corrective measures (e.g., formal counseling) are inadequate due to the nature of the minor offense or the record of the service member.  Commanders considering NJP should consider, at a minimum, the nature of the offense, the record of the service member, the needs of good order and discipline, and the effect of NJP on the service member.



3.  Commander's Discretion.  A commander who is considering a case for disposition under Article 15 will exercise personal discretion in evaluating each case, both as to whether NJP is appropriate and as to the nature and amount of punishment appropriate.  Only minor offenses should be disposed of by NJP.  Whether an offense is "minor" depends on several factors:  the nature of the offense and the circumstances surrounding its commission; the offender's age, rank, duty assignment, record, and experience; and the maximum sentence for the offense if tried by courts-martial.  A minor offense is defined as an offense for which the maximum sentence would not include a dishonorable discharge or confinement for longer than one year if tried by general court-martial.  The decision whether an offense is "minor" is a matter of discretion for the commander imposing nonjudicial punishment; however, superior authority may disagree and take cognizance over the matter.  The maximum punishment at  a general court-martial for each offense is provided in the MCM,  Part IV.
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2001.  AUTHORITY TO IMPOSE NJP



1.  Constitutional and Statutory Authority.  The authority for administering discipline within the military is derived from Article I, Section 8 of the United States Constitution which empowers Congress to "make rules for the Government and regulation of the land and naval forces."  Pursuant to that authority, Congress enacted the UCMJ in order to provide for the adjudication and disposition of both major criminal offenses and minor disciplinary infractions (10 U.S.C. Chapter 47).  Article 15 of the UCMJ authorizes commanding officers and designated officers-in-charge (OICs) to impose NJP.



2.  Regulatory Authority.  The current editions of the MCM,  JAGMAN, and LEGADMINMAN implement the UCMJ and are the basic source documents for commanders administering discipline within their units.



3.  Commanding Officers and Table of Organization Officers-in- Charge.  The authority to impose NJP on enlisted members is restricted to CO's (Regular and Reserve) and any commissioned officer (CWO-2 and above) designated as OIC of a unit by Departmental Orders, T/O, manpower authorizations, or orders of  COMMARFORRES (JAGMAN, sec. 0106).  Inspector-Instructors (I-I's) are CO's for the purpose of imposing NJP upon the active duty personnel of their command (MCO P1001R.1 (MCRAM), paragraph 5001, and JAGMAN, sec. 0120b(6)).



4.  Non-Table of Organization Officer-in-Charge.  All OIC's whose billets are not listed on their unit T/O as OIC do not inherently possess NJP authority.  Non-T/O OIC’s must receive a letter from COMMARFORRES designating them personally, by name, as OIC of that unit.  A change in the OIC requires a new letter, by name, for the successor.  Such letters must be obtained from SJA, MARFORRES.  OIC's must review their unit T/O and request this OIC designation letter as appropriate.  Figure 2-1 of this SOP is a sample request letter.



5.  Absence of Commanding Officer/Inspector-Instructor/T/O Officer-in-Charge.  When a CO/I-I/T/O OIC is absent from the unit (such as TAD, on leave, or hospitalized), by devolution of authority the next senior eligible officer present becomes the commander, and assumes all legal authority inherent to the position (U.S. Navy Regulations, 1990, Article 1074, and Marine Corps Manual, paragraph 1007.2).  The person that temporarily succeeds to command must personally sign documents that deal with military justice (SECNAVINST 5216.5, paragraph 17 and LEGADMINMAN, paragraph 1004).  The signature block will contain the successor's name, grade, branch of service and the words "Commanding" or "Inspector-Instructor" or "Officer in Charge."  
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The word "Acting" or other administrative signatures will not be used.  The authority to impose NJP vests in the office assumed; however, the grade of the person succeeding to command may limit the amount of punishment he may impose.  For example, should a company grade officer temporarily assume a command held by a field grade officer, he may only impose those punishments authorized for a company grade officer.  All OIC's are limited regardless of grade (MCM, Part V, paragraph 2b, and JAGMAN, sec. 0106b).  Captains frocked to the rank of major, may only impose those punishments authorized for a company grade officer (MCO P1400.31 (MARCORPROMMAN, Vol 1, OFFPROM), paragraph 1201.d).  NOTE:  Devolution of authority does not apply to non-T/O OIC's designated under paragraph 4 of this SOP.  The next senior officer present that assumes the non-T/O OIC billet must submit  a request, by name, for OIC designation to the SJA MARFORRES.



6.  Reserve Officers imposing NJP.  Reserve Commanding Generals, Commanders and OICs must be in a duty status, subject to the UCMJ, at the time they impose NJP.



2002.  RIGHT TO REFUSE NJP.  Except in the case of a person attached to or embarked on a vessel, a service member may refuse NJP and request trial by court-martial any time prior to the imposition of punishment.  Punishment is imposed when the punishment is announced by the CO/I-I/OIC.  A person is attached to or embarked on a vessel if that person is assigned to or attached to the vessel, is on board for passage, or is assigned or attached to an embarked staff, unit, detachment or other regularly organized unit.





2003.  JURISDICTION



1.  Jurisdiction over the Accused.  At the time NJP is imposed, the command must have jurisdiction over the accused (i.e., the accused must be a member on active duty or inactive duty for training with the organization of the officer who imposes the punishment).  A person may be a member of, and under the jurisdiction of, more than one organization or unit at the same time, such as when assigned or attached to an organization or unit for the purpose of performing TAD.  Therefore, a person on TAD can receive NJP from either the temporary commander or the parent unit commander, but not both for the same offense.  Cooperation between the commanders with concurrent jurisdiction is recommended to determine who will impose NJP.  Consideration of who has authority to impose greater punishment is appropriate (JAGMAN, sec. 0107a).



2.  Jurisdiction over the Offense.  In addition to jurisdiction over the accused, the NJP authority must have jurisdiction over the offense.
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    a.  Active duty USMC, AR and EAD reservists are always subject to the UCMJ.  The military has jurisdiction over any offense committed by these personnel regardless of when or where the offense was committed.  However, see limitations on NJP in paragraph 2004 of this SOP.



    b.  Reserve component Marines are subject to the UCMJ only while on active duty or inactive duty for training (JAGMAN, sec. 0107).  The military has jurisdiction over only those offenses committed by a reservist while on active duty or inactive duty for training.  A reservist who commits an offense while on active duty or inactive duty for training, but goes off duty before disciplinary action is taken, can be the subject of NJP during a subsequent active duty or inactive duty for training period.  Any reservist who refuses to attend drill in order to avoid being taken to NJP may be ordered involuntarily to active duty for NJP proceedings if the order to active duty is approved by COMMARFORRES (JAGMAN, sec. 0123a).  However, see limitations on NJP in paragraph 2004 of this SOP.





2004.  LIMITATIONS ON PUNISHMENT



1.  Double Punishment Prohibited.  When NJP has been imposed for an offense, further nonjudicial punishment may not again be imposed for the same offense.



2.  Increase in Punishment Prohibited.  Once NJP has been imposed, it may not be increased, upon appeal or otherwise.



3.  Multiple Punishment Prohibited.  When a commander determines that NJP is appropriate for a particular service member, all known offenses, including all such offenses arising from a single incident or course of conduct, will ordinarily be considered together, and not be made the basis for multiple punishments.



4.  Statute of Limitations.  NJP may not be imposed for offenses which were committed more than two years before the date of imposition.  Periods in which the accused is absent without authority or fleeing from justice will be excluded in computing the two-year period.



5.  Civilian Courts.  NJP may not be imposed for an offense tried by a Federal, State or foreign court unless authorized by of the Secretary of the Navy (JAGMAN, sec. 0124).



6.  Units Attached to Ships  The CO or OIC of a unit attached to a ship of the Navy for duty should, as a matter of policy while the unit is embarked thereon, refrain from exercising his authority to impose NJP.  All such matters should be referred to 
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the CO of the ship for disposition.  The CO of the ship may permit the CO or OIC of the unit attached to and embarked on the ship to exercise NJP authority.



7.  Right to Refuse NJP.  A service member who refuses NJP will not be the subject of NJP (unless that service member is attached to or embarked on a Navy vessel).





2005.  INITIAL ACTION ON SUSPECTED OFFENSES



1.  Initiation of Preliminary Inquiry.  When a commander receives information that a member of his unit has committed an offense in violation of the UCMJ, he will order a preliminary inquiry into the allegations of misconduct.  The inquiry is normally informal.  It may be conducted by the unit commander or may be delegated to a subordinate.  The purpose of the preliminary inquiry is to examine the allegations of misconduct, gather available evidence, and decide proper disposition.  The inquiry should consist of a summary of favorable and unfavorable matters regarding the accused as well as matters in aggravation, extenuation and mitigation concerning the alleged misconduct.  There is no requirement that a preliminary inquiry be in writing.  Often an examination of the available documentary evidence is sufficient for the unit commander to proceed.  The facts of each case will dictate the extent of the inquiry.  More complicated cases may require a more detailed inquiry.  See paragraphs 3000.2 and 4003 of this SOP.



2.  Format.  JAGMAN, A-2-c is a sample format.





2006.  ACTION PRIOR TO IMPOSING NJP



1.  Notification.  If after a preliminary inquiry the NJP authority determines that disposition by NJP is appropriate, the NJP authority will cause the service member to be notified of his decision.  The formats provided in JAGMAN, A-1-b, A-1-c, or A-1-d, as appropriate, will be used for this purpose.



    a.  JAGMAN, A-1-b, will be used if the accused is embarked or attached to a vessel.



    b.  JAGMAN, A-1-c, will be used if the accused is not embarked on or attached to a vessel, and is not given the opportunity to speak with an attorney.  This would mean that this NJP could not be used in aggravation for sentencing at a later court-martial.  See paragraph 2007.2c of this SOP concerning the issue of right to counsel at NJP.
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    c.  JAGMAN, A-1-d, will be used if the accused is not embarked or attached on a vessel and is given the opportunity to speak with an attorney.  This would mean that this NJP could be used in aggravation for sentencing at a later court-martial.  





2007.  ELECTION OF RIGHTS



1.  Refusal of NJP.  If the service member refuses NJP, the NJP proceedings will be terminated.  It is within the discretion of the NJP authority whether to forward or refer charges for trial by court-martial.  NJP may not be imposed unless the service member's refusal of NJP is voluntarily withdrawn.  If the NJP authority decides to forward charges, prepare a Request for Legal Services (RLS) as provided in chapter 4, figure 4-1, of this SOP.



2.  NJP Accepted



    a.  Personal Appearance Requested.  Before NJP may be imposed, the service member will be entitled to appear personally before the NJP authority (exceptions listed in MCM, Part V, paragraph 4c(1)) and will be afforded the following rights:



        (1) To be informed of the provisions of UCMJ, Article 31(b);



        (2) To be accompanied by a spokesperson provided or arranged for by the service member, unless the punishment will not exceed 14 days extra duties, 14 days restriction, and an oral reprimand.  The proceedings need not be delayed to permit the presence of the spokesperson.  The spokesperson may speak for the accused but may not question witnesses except as the NJP authority may allow as a matter of discretion;



        (3) To be informed orally or in writing of the information against him relating to the offenses alleged;



        (4) To be allowed to examine documents or physical objects to be used as evidence and which the NJP authority intends to consider in deciding disposition of the case;



        (5) To present matters in extenuation and mitigation, orally and in writing;



        (6) To have witnesses present if their testimony and statements will be relevant and they are reasonably available;
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         (7) To have the hearing open to the public unless the NJP authority determines that the proceedings should be closed for good cause, or unless the punishment imposed will not exceed 14 days extra duties, restriction for 14 days, and an oral reprimand; and



        (8) The service member will be informed of his right to remain silent, and that matters submitted may be used against the member in a subsequent trial by court-martial.



    b.  Personal Appearance Waived.  The service member may request not to appear personally before the NJP authority.  Waiver of personal appearance is not a right.  The NJP authority may require the service member to be present at the proceedings.  Should the NJP authority grant the service member's request not to appear, the service member may submit written matters for consideration by the NJP authority.  



    c.  Consultation with a Judge Advocate.  In order for a record of NJP to be admissible during the sentencing phase at a later court-martial, the accused must either consult with a judge advocate or waive consultation prior to the NJP hearing.  Consultation with a judge advocate may be done over the telephone.  See JAGMAN section 0109d(4).  The following entry on page 12 of the Service Record Book (SRB) will fulfill these requirements.



    I certify that I have been given the opportunity to consult with a lawyer, provided by the Government at no cost to me, in regard to the NJP to be held on (date of NJP) for violation of    Article(s) ___ of the UCMJ.  I understand that I have the right   to refuse this NJP, but I choose not to exercise that right.  I 

further understand that acceptance of NJP does not preclude my

command from taking other adverse administrative action against   me.

     ____________________	__						________

     (signature of accused)						  date



  NOTE:  The original notification should be filed with the UPB.	 





2008.  THE NONJUDICIAL PUNISHMENT PROCEEDING



1.  Unit Punishment Book (UPB).  Items 1 through 6 of the UPB must be completed in accordance with LEGADMINMAN, Chapter 2, before commencing the NJP hearing.  Items 7 through 19 are completed as appropriate during and after the NJP hearing.
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2.  The NJP Hearing.  Specific instructions for conducting the NJP hearing are set forth in the MCM, Part V, paragraph 4, and JAGMAN, sec. 0110.  If the service member personally appears before the NJP authority, use the Office Hours Guide provided in JAG Manual, A-1-e.



3.  Evidence.  The Military Rules of Evidence (MRE), other than with respect to privileges, do not apply at NJP.  Any relevant matter may be considered.





2009.  MAXIMUM PUNISHMENTS.  MCM, Part V, paragraphs 5b, and JAGMAN, sec. 0111-0112, set forth authorized maximum punishments.  The authorized punishments are set forth in table format in figure 2-2 of this SOP.  Note that captains frocked to the grade of major may only impose company grade punishment and all OIC's, regardless of grade, are limited to company grade punishment.





2010.  SPECIAL PROVISIONS



1.  Reduction Authority



    a.  Company Grade Inspector-Instructor.  Paragraph 1001.2c of this SOP restricts the exercise of special court-martial convening authority to the battalion level.  This does not restrict the company grade commander's promotion authority for grades E-2 through E-5.  All I-I's may reduce grades E-5 and below at NJP to the next inferior grade if the grade from which demoted is within the promotion authority of the officer imposing NJP (MCO P1400.32, MARCORPROMAN VOL 2, ENLPROM, paragraph 1200.3(b)(1)).



    b.  Field Grade Inspector-Instructor.  Paragraph 2010.1a of this Manual also applies to field grade I-I's.  Additionally, while UCMJ article 15, and MCM, Part V, authorize field grade officers to reduce E-4's to the lowest or any intermediate pay grade so long as the grade from which demoted is within the promotion authority of the officer imposing the reduction, JAGMAN, sec. 0111, limits reduction at NJP to the next inferior pay grade only.  Thus, a field grade I-I can only reduce an accused one pay grade at NJP.



    c.  Reserve Commanding Officers/Officers in Charge.  Company grade Reserve CO's/OIC's may reduce pay grades E-2 through E-5 to the next inferior pay grade at NJP if the grade from which demoted is within the promotion authority of the officer imposing the reduction (MCO P1400.32, MARCORPROMAN VOL 2, ENLPROM, paragraph 1200.3(b)(4)).  The limitations are stated in paragraphs 2010.1a and 2010.1b of this SOP.
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2.  Reduction Authority over USN/USNR Personnel.  The reduction authority over USN/USNR personnel is the same as stated above except that it applies from pay grade E-2 through E-6.



3.  Forfeitures



    a.  General.  Pay subject to forfeiture refers only to basic pay plus any sea or foreign duty pay.  If punishment includes reduction and forfeiture, regardless of whether the reduction was suspended, forfeitures are calculated on the grade to which reduced.  Express the forfeiture in whole dollar amounts (round to the lower dollar amount, i.e. $38.75 rounds to $38.00).  If applied to more than one month, state the amount to be forfeited per month and the number of months.  Forfeitures are imposed on future entitlement of pay only and cannot be assessed against pay accrued prior to imposition of punishment.  Captains who are frocked to the grade of major are limited to company grade punishment.



    b.  Computing Maximum Forfeiture of Reserve Pay at Company Grade Level



        (1) Based on Drills Only:  Single drill period basic pay multiplied by the number of drill periods scheduled within the next 30 days multiplied by .2333 (round to the lower whole dollar amount).



        (2) Based on AT Plus Drills:  Single day AT basic pay multiplied by the number of days AT remaining on AT period multiplied by .2333 PLUS single drill period basic pay multiplied by the number of drill periods scheduled within the next 30 days multiplied by .2333 (round to the lower whole dollar amount).



    c.  Computing Maximum forfeiture of Reserve Pay at Field Grade Level



        (1) Based on Drills Only:  Single drill period basic pay multiplied by the number of drill periods scheduled within the next 60 days multiplied by .5 (round to lower whole dollar amount).



        (2) Based on AT Plus Drills:  Single day AT basic pay multiplied by the number of days AT remaining on AT period multiplied by .5 PLUS single drill period basic pay multiplied by the number of drill periods scheduled within the next 60 days multiplied by .5 (round to the lower whole dollar amount).
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4.  Restriction of SMCR Reservist.  Restriction, if imposed upon an SMCR reservist during a drill weekend or AT, will end at the conclusion of that training period.  However, remaining periods of restriction may be carried over to subsequent periods of

drill or AT.  The SMCR reservist will not be held beyond the normal training period in order to serve the imposed restriction.  Restriction must be directed to specific limits, and those limits must be specified on the UPB.



5.  Limitations on Combining Punishments.  The MCM, Part V, paragraph 5d, sets forth the limitations on combining punishments.  These limitations are restated in figure 2-2 of this SOP.



6.  Other Administrative Measures



    a.  Used Together With NJP.  The misconduct for which the NJP was awarded can also be the subject of Extra Military Instruction (EMI), a nonpunitive letter of caution, or an adverse performance evaluation (adverse fitness report or proficiency/conduct markings); however, these measures are NOT NJP and cannot be awarded as NJP.  Therefore, the use of such measures cannot be recorded on the UPB.  EMI can be recorded on page 11 of the SRB.  The issuance of a nonpunitive letter of caution cannot be documented in official records (such as a page 11 entry or fitness report), but the conduct itself leading to the issuance of the letter can be documented in such records.



    b.  Counseling.  Generally, a Marine who receives NJP should be counseled formally after the hearing concerning the conduct for which he received the NJP.  If he is counseled, the counseling will be recorded in the SRB in the format found in the current edition of MCO P1900.16(MARCORSEPMAN), paragraph 6105.



2011.  EFFECTIVE DATE OF PUNISHMENTS



1.  Reduction and forfeiture.  These punishments, if unsuspended, take effect on the date punishment is imposed (MCM, Part V, paragraph 5e).



2.  Restraint and Extra Duties.  These punishments, if unsuspended, take effect on the date punishment is imposed, except under the following circumstances (JAGMAN, sec. 0113 and MCM, (1995 Edition), Part V, paragraph 7):



    a.  The restraint or extra duties may be stayed if the accused files a timely written appeal, and the accused specifically requests in the appeal that such punishment be stayed; 
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    b.  The restraint or extra duties will be stayed if the officer who will act on the appeal fails to act on the appeal within 5 days from submission of the appeal and the accused

requests in the appeal that such punishment be stayed.  The

appeal is submitted when presented or delivered via U.S. Mail to the officer who imposed NJP.



3.  Punitive Letters.  These punishments take effect when imposed.  A punitive letter is imposed when delivered to the offender (JAGMAN, sec. 0113c).





2012.  SUSPENSION, REMISSION, MITIGATION, SETTING ASIDE



1.  Authority of Officer who Imposed NJP to take Remedial Action.  An officer who imposes NJP may suspend, remit or mitigate any part or amount of the unexecuted portion of that punishment, may set aside in whole or in part that punishment, whether executed or unexecuted, and may restore all rights, privileges and property affected by that punishment.  Suspension of any unexecuted part or amount of the punishment should not exceed a six month period of suspension (MCM, (1995 Edition), Part V, paragraph 6).



2.  Authority of other Officers to take Remedial Action. The following officers may also take remedial action:



    a.  A successor in command to the imposing officer; (except  a non-T/O OIC without NJP authority)



    b.  The commander of any command to which the accused is subsequently transferred; and



    c.  The next superior NJP authority in the chain of command (JAGMAN, sec. 0118).



3.  Restrictions on Remedial Action



    a.  Setting aside punishments and restoring all rights, privileges and property affected by the executed punishment should only be exercised when the authority acting on the case believes that, under all circumstances of the case, the punishment has resulted in a clear injustice.



    b.  The power to set aside any executed punishment, or to mitigate an executed or unexecuted reduction in grade to a forfeiture of pay should be exercised within four months after the date of execution.
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c.  Suspension of an executed punishment of reduction or forfeiture may be accomplished only within four months of the date the punishment is executed.





2013.  APPEAL OF NJP



1.  General.  Any service member punished under UCMJ, Article 15, who considers the punishment to be unjust or disproportionate to the offense may appeal through the proper channels to the next superior authority.



2.  Advice Regarding Appeal.  After punishment has been announced and prior to concluding the NJP hearing, the commander must advise the accused of the right to appeal.  This advisement is included in the Office Hours Guide in JAGMAN, Appendix A-1-e.  After the hearing, have the accused complete the Acknowledgment of Appeal Rights.  Use the form provided in JAGMAN, Appendix A-1-f.



3.  Time Limit.  The appeal must be submitted within 5 days of the date punishment is announced at NJP.  Failure to submit an appeal within the five day period will constitute a waiver of the right unless good cause can be shown for not submitting in a timely manner.  The accused may request an extension of time to file an appeal from the officer who imposed the NJP, and that officer, if good cause is shown for the delay, may grant such a request.



4.  Format.  The appeal will be in writing, and should include the appellant's reasons for regarding the punishment as unjust or disproportionate.  It will be addressed to the officer who imposed NJP for forwarding per JAGMAN, sec. 0117.



5.  Action by Officer who Imposed NJP.  By forwarding endorsement, the officer who imposed the NJP, should address the evidence considered  at the NJP hearing, the justness and appropriateness of the punishment imposed, and other matters which may assist the officer who will act on the appeal.  The original UPB, copy of preliminary inquiry (if any), evidence considered, and a copy of the accused's service record book will be included as enclosures (JAGMAN, sec. 0116c).  The officer who imposed punishment may also take action as described in paragraph 2012 of this SOP.  Forward to the officer next superior in the operational chain of command.  If this is impractical due to operational commitments, forward to MARFORRES (SJA).  
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2014.  ACTION BY SUPERIOR AUTHORITY ON NJP APPEAL



1.  General.  In acting on an appeal, the superior authority may exercise the same power with respect to punishment imposed as the officer that imposed the punishment.  The superior authority may take any of the actions described in paragraph 2012 of this SOP, even if no appeal is filed. 



2.  Judge Advocate Review.  Prior to taking action on an appeal from NJP that includes one or more of the following punishments, the appeal must be reviewed by a JA:



    a.  Correctional custody for more than seven days;



    b.  Forfeiture of more than seven days pay;



    c.  Reduction from the grade of E-4 and above;



    d.  Extra duties for more than 14 days; or



    e.  Restriction for more than 14 days.



If your unit does not have a Site JA or a JA, forward the appeal to MARFORRES (SJA).



3.  Matters Considered. When reviewing the action of an officer who imposed NJP, the superior authority may consider the record of proceedings, any matters submitted by the service member, any matters considered during the legal review (if applicable) and any other relevant matters.



4.  Additional Proceedings.  If the superior authority sets aside a NJP due to a procedural error, that authority may authorize subsequent proceedings under UCMJ, Article 15, to be conducted by the officer who imposed the NJP, the commander, or a successor in command, for the same offenses involved in the original proceedings.  Any punishment imposed at these subsequent proceedings may not be more severe than that originally imposed.



5.  Final Action.  Upon completion of action by the superior authority, the service member upon whom NJP was imposed will be promptly notified of the results.





2015.  VACATION OF SUSPENDED PUNISHMENT



1.  General.  If the accused commits another offense under the UCMJ during a period of suspension, that suspension of punishment may be vacated.  An unauthorized absence of the accused interrupts the period of suspension for the amount of time the accused is absent.



2-15

2015					  LEGAL SOP





2.  Procedure.  The accused should be given an opportunity to respond before a suspension is vacated.  A hearing is not required; however, if the punishment includes any of the punishments enumerated in paragraph 2014.2 of this SOP, the accused should, unless impractical, be given an opportunity to appear before the commander in order to present any matters in defense, extenuation, or mitigation of the offense on which the 

vacation action is based.  Vacation is not punishment, and the accused cannot appeal the vacation action.  As a practical matter, suspended punishment should be vacated before subsequent NJP is imposed.  Imposition of NJP for the additional offense is authorized and is considered a separate action.  Complete the UPB as appropriate.  Refer to the LEGADMINMAN, paragraphs 2007 and 2008.  Make the appropriate Unit Diary and SRB entries.
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UNIT LETTER HEAD



  										 5812

										 Code



From:  Commanding Officer

To:    Commander, Marine Forces Reserve (SJA)



Subj:  REQUEST FOR DESIGNATION AS NON-T/O OFFICER IN CHARGE OF           (UNIT/RUC)



Ref:	  (a) JAGMAN, sec. 0106b

	  (b) ForO P5800.6



1.  Per the references, request that the following named officer be designated as Officer in Charge of (UNIT/RUC).



Major Jack N. Beanstalk 123 45 6789/0000 USMC(R)



2.  Point of contact at the unit is (POC and phone number).





























































Figure 2-1.--Sample Letter Requesting OIC Designation.
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Article 15 Punishment Limitations



Punishment�

Field Grade

Commanders/I&Is�Company Grade Commanders/I&Is and OICs��Admonition or Reprimand�YES�YES��Reduction1�1 grade�1 grade��Forfeitures2�½ pay per month for two months�7 days pay��Restriction3�60 days�7 days��Extra duties4�45 days�14 days��Correctional Custody5�30 days�7 days��Confinement on Bread and Water or diminished rations6�3 days�3 days��



1.  Only pay grades E-5 and below may be reduced at NJP.  Reduction of one grade only is authorized.



2.  When reduction and forfeitures are awarded together, forfeitures are based on the grade to which reduced, whether the reduction was suspended or not.



3.  Restriction on reservists during an IADT or AT will end at the conclusion of that training period.  



4.  Extra duty before or after routine duties have been completed constitutes the punishment.  Normally, extra duty will not extend to more than two hours per day and should not be performed on Sunday. Extra duties will not be imposed on reserve component personnel on inactive duty training.  Restriction and extra duty can run concurrently, not to exceed the maximum sentence for extra duty.



5.  Correctional custody may be imposed on grades E-3 and below.  It will not be imposed with restriction, extra duty, or confinement on bread and water or diminished rations.  Correctional custody will not be imposed on reserve component personnel on inactive duty training.



6.  Confinement on bread and water or diminished rations may only be imposed on persons attached to or embarked on a vessel in the grades of E-3 and below.  It may not be imposed with correctional custody, extra duty, or restriction.  Confinement on bread and water may not be imposed upon a reserve component service member, unless the service member was ordered to active duty with Secretarial approval.



                   Figure 2-2.--Maximum Punishments Table.	2-18
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CHAPTER 3



OFFICER MISCONDUCT





3000.  INITIAL ACTION



1.  Report to Higher Headquarters



    a.  COMMARFORRES (SJA).  Prior to initiating an investigation regarding alleged misconduct by an officer, the commander will make  an immediate telephonic report to the SJA MARFORRES at DSN:   678-6352/5506 or commercial (504) 678-5506/6352.  Include in the telephonic report the name, grade, MOS, social security number, location of the suspect, source of the allegation(s), the nature of the offense(s), and anticipated disposition of the case by military or civilian authorities.  Submit a written report as soon as possible, and update telephonically with any change in status of the case.



    b.  CMC (JAM).  Only the SJA MARFORRES will make a report to the CMC (JAM) under LEGADMINMAN paragraph 4002.



2.  Preliminary Inquiry.  Upon receipt of information that an officer may have committed an offense in violation of the UCMJ or a civilian criminal statute, the commander will initiate a preliminary inquiry  convened under R.C.M. 303.  Utilize figure 3-1 of this SOP for the proper format for convening a preliminary inquiry.  The investigating officer should be equal to or senior in grade to the suspect.  Serious misconduct should be referred to Naval Criminal Investigative Service (NCIS) for investigation.  All inquiries/investigations will be forwarded to COMMARFORRES (SJA).





3001.  NONJUDICIAL PUNISHMENT.  MCM, Part V; JAGMAN, sections 0106-0119; and LEGADMINMAN, Chapter 4, govern NJP upon officers.



1.  COMMARFORRES Review.  NJP will not be imposed upon any officer in  MARFORRES until COMMARFORRES has had the opportunity to review all of the evidence in the case, including the inquiry and any other investigation.



2.  NJP Procedures



    (a) Notification.  After it has been determined that NJP is warranted, see LEGADMINMAN, paragraph 4001, for the procedures of notification and election of rights of the accused.

�
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    (b) Hearing.  After complying with the proper notification and election of rights procedures, a hearing must then be held.  A guide for the hearing is provided at figure 3-2 of this SOP.



    (c) Report of NJP.  After the record of the hearing has been completed, forward a written report of the officer NJP under LEGADMINMAN, paragraph 4004, to CMC (JAM) via the chain of command.



      1.  Unit Diary/Officer’s Qualification Record (OQR) Entries.

NJP imposed upon an officer will not be recorded on the unit diary unless a forfeiture of pay is imposed, and then only that portion of the punishment relating to pay matters will be recorded.  Officer NJP will not be recorded in the OQR.



      2.  Fitness Report.  NJP is reported as an adverse disciplinary matter in the fitness report during the period in which the officer declined to appeal or in which the appeal was denied.  For details see paragraph 3004.7, 3009, and 4006.7 of MCO P1610.7 (Performance Evaluation System).





3002.  COURTS-MARTIAL



1.  Convening Authority.  Pursuant to R.C.M. 306, the authority to dispose of offenses involving officer misconduct is withheld.  Therefore, only COMMARFORRES will convene the court-martial of an officer.



2.  Preferral of Charges.  Upon preferral, a copy of the sworn charges and report of action on the case will be forwarded to CMC (JAM) via SJA MARFORRES.  

�3.  Acquittal.  If the officer was acquitted of all charges and specifications, or the findings and sentence were disapproved or set aside, the officer will be reassigned locally or a message will be sent to CMC (MMOA/RAM) requesting orders reassigning the officer.





3003.  ADMINISTRATIVE SEPARATION FOR CAUSE.  The current editions of SECNAVINST 1920.6 and MCO P1900.16, Chapter 4, govern the administrative separation of officers.  Review these directives prior to forwarding a recommendation for separation of an officer for cause.



1.  Cause.  Officers who do not maintain required standards of performance or professional or personal conduct, may be disciplined as appropriate.  The officer may also be processed for separation for cause when there is reason to believe that one or more of the circumstances described in MCO P1900.16 and SECNAVINST 1920.6 exists.
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2.  Initiation of Proceedings.  Only CMC may direct separation proceedings of an officer for cause.  Upon completion of the actions required in paragraphs 3000 through 3002 of this SOP (as applicable), if the commander determines that separation is warranted, a recommendation for separation will be forwarded to COMMARFORRES (SJA) setting forth, in detail, the basis for such a recommendation along with all supporting documents and a copy of the Officer Qualification Record (OQR).
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(UNIT LETTERHEAD)



										    5800

										    CODE



From: (Commanding Officer/Inspector-Instructor/Officer in Charge)

To:   (Preliminary Inquiry Officer)



Subj: PRELIMINARY INQUIRY INTO THE CIRCUMSTANCES SURROUNDING THE

      (ALLEGED MISCONDUCT)



Ref:	 (a) MCM

	 (b) JAGINST 5800.7 (JAGMAN)



1.  You are appointed to conduct a preliminary inquiry pursuant to Rule for Courts-Martial 303 of reference (a) to inquire into all the circumstances surrounding the subject incident.



2.  You will conduct a thorough inquiry and report your findings of fact, opinions and recommendations regarding how the subject incident occurred and the responsibility therefor, including any recommended administrative or disciplinary action.  



3.  Your attention is directed to Articles 77 through 134 of the Uniform Code of Military Justice (UCMJ).  Utilize the Suspect's Rights Acknowledgment Form, Appendix A-1-m(1) of reference (b) prior to taking any statement from those suspected of committing offenses under the UCMJ.  Appendix A-2-c of reference (b) contains a sample format for your report. 



4.  Your report of preliminary inquiry will be forwarded to this Headquarters within twenty days of the date of this appointing order.





	

						(CO/I-I/OIC)



























Figure 3-1.--Sample Preliminary Inquiry Appointing Letter.
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RECORD OF NJP HEARING

IN THE CASE OF

			     ______________________________  



I. PRELIMINARY ADVICE



HEARING OFFICER:  The purpose of this proceeding is to conduct an impartial hearing into your alleged misconduct.  You are advised that you are suspected of having committed a violation of the UCMJ as set forth in my notification letter.  You have the right to refuse to make any statement regarding the offenses with which you are charged, and to refuse to answer any of my questions. If you do make a statement, that statement may be used as evidence against you in a trial by court-martial or any other proceedings including this hearing. The SJA has a “Suspect’s Rights Acknowledgment Statement” signed by you.  Do you understand your rights under Article 31, UCMJ, as explained therein?



ACCUSED:  YES/NO, SIR. (Line out as appropriate)



HEARING OFFICER:  Your silence will not be used against you.  Guilt will not be inferred if you do not make a statement.  Only if I am satisfied by a preponderance of the testimony and evidence presented here that you committed the offenses will you be found guilty.  Do you understand?



ACCUSED:  YES/NO, SIR.



HEARING OFFICER:  This hearing is not a trial and a determination of misconduct on your part is not a "conviction."  The formal rules of evidence used in a trial by court-martial do not apply at this hearing.  Evidence is presented in an informal manner and all evidence will be considered to determine guilt or innocence.  Do you understand?



ACCUSED:  YES/NO, SIR.



HEARING OFFICER:  In your return endorsement of the notice of my intent to conduct NJP, you acknowledge that you were fully advised of your legal rights at this hearing.  Do you understand the rights explained in that notification?



ACCUSED:  YES/NO, SIR.



HEARING OFFICER:  Do you have any questions about these rights or do you wish to make any requests not indicated on this form?



ACCUSED:  YES/NO, SIR.



Figure 3-2.--Officer NJP Record of Hearing
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RECORD OF NJP HEARING

IN THE CASE OF

_________________________



HEARING OFFICER:  This hearing will be public, to the extent permitted by space.  If you would like to confer with me in private about anything which you feel is of a personal nature, you may do so.  If there are any controverted questions concerning the suspected offenses, witnesses reasonably available may be called to testify if this can be done at no cost to the Government.  Do you understand this.



ACCUSED:  YES/NO SIR.



HEARING OFFICER:  Do you desire a spokesperson?



ACCUSED:  YES/NO SIR, by (Name, grade, billet of spokesperson)

                                                                                                                                                        



HEARING OFFICER:  Will you accept nonjudicial punishment?

	

ACCUSED:  I accept NJP/ I request trial by court-martial.





II. PLEA INQUIRY

 

HEARING OFFICER:  The evidence that will be considered against you consists of:



Have you been provided with a copy of the documentary evidence?



ACCUSED:  YES/NO SIR.



HEARING OFFICER:  How do you plead to the charge(s) and specification(s) as provided to you earlier?



ACCUSED:  To the charge(s) and specification(s): Guilty/Not guilty



       						                 _________________.

          				                         		           _________________.

                          	           

               

III. GUILTY PLEA



HEARING OFFICER:  Do you understand that by admitting to the commission of these offenses, I can find you guilty of the offenses without considering other evidence?



ACCUSED:  Yes, sir.
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RECORD OF NJP HEARING

IN THE CASE OF

___________________________





HEARING OFFICER:  Knowing this, do you still wish to plead guilty?



ACCUSED:  Yes, sir.



HEARING OFFICER:  Are you pleading guilty voluntarily?



ACCUSED:  Yes, sir.





IV. NOT GUILTY



HEARING OFFICER:  Reminding you of your rights under Article 31, UCMJ, specifically your right to remain silent, is there anything that you wish to say or offer in you own behalf?



ACCUSED:  At this time I do/do not desire to make a statement.  



HEARING OFFICER:  Is there anything else you wish me to consider?



ACCUSED:  YES/NO SIR.  (Attach any documentation, statements, or other evidence considered to the record).



(LIST ALL DOCUMENTATION, STATEMENTS, AND OTHER EVIDENCE CONSIDERED)



HEARING OFFICER:  Do you have anything further to present?



ACCUSED:  YES/NO SIR.



HEARING OFFICER:  Then this hearing is in recess so that I may consider the evidence.



HEARING OFFICER:  This hearing is reconvened.  It is my determination that:



      The alleged offense(s) against you is/are supported by the evidence.  Accordingly, I find you guilty of the following Charge(s) and Specification(s) thereunder; 

							                 _________________.

	                                	                          

				                		       _________________.

	       		

    The alleged offense(s) against you are not supported by the evidence.  Accordingly, I find you not guilty of the Charge(s) and Specification(s) thereunder: or
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RECORD OF NJP HEARING

IN THE CASE OF

______________________________





____(LIST ANY COMBINATION OF OFFENSE(S) THAT THE HEARING OFFICER FINDS WERE OR WERE NOT SUPPORTED BY THE EVIDENCE AND A FINDING OF GUILTY AND NOT GUILTY AS APPROPRIATE.  LIST ANY AMENDMENTS OR SUBSTITUTIONS TO THE CHARGE(S).



Is there anything further that you wish to offer that would lessen the seriousness of these offenses by either extenuating circumstances or mitigating factors?



ACCUSED:  YES/NO SIR.



HEARING OFFICER:  I impose the following punishment:

                                                                      

	                                                                 

                                                                      



HEARING OFFICER:  You are advised that you have the right to appeal this punishment to the                                               . Your appeal must be made within 5 days from today unless you can show good cause which would make it impractical or extremely difficult to submit your appeal within the 5 day period.



HEARING OFFICER:  Following this hearing, the Staff Judge Advocate, will advise you more fully of your right to appeal.



HEARING OFFICER:  You are dismissed.
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�CHAPTER 4



COURTS-MARTIAL



4000.  GENERAL.  The law governing military justice procedures is set forth in the Constitution of the United States; the UCMJ, 10 U.S.C.  section 801 et seq.; the MCM; JAGMAN; LEGADMINMAN; and the directives and case law interpreting them.  Specific advice on the law governing military justice may be obtained from the MARFORRES SJA.  All commanders and convening authorities are encouraged to communicate directly with the SJA MARFORRES on military justice matters.





4001.  JURISDICTION.  A court-martial must have jurisdiction over the person that is the subject of the trial and jurisdiction over the offense alleged.



1.  Jurisdiction Over the Person.  Members of the Regular Component are always subject to the UCMJ.  Members of the Reserve Component are subject to the UCMJ while serving on active duty, inactive duty for training or when lawfully called or ordered to duty or training in the armed forces.



2.  Jurisdiction Over the Offense.  The only offenses punishable by courts-martial are those acts committed during active duty and inactive duty training that violate the UCMJ (Article 78 and Articles 80 through 134) and Federal Law, including law made applicable through the Federal Assimilative Crimes Act, 18 U.S.C. section 13.





4002.  STATUTE OF LIMITATIONS.  A person charged with absence without leave or missing movement in time of war, or with any offense punishable by death, may be tried and punished at any time without limitation.  A person charged with any other offense may not be tried by court-martial if the offense was committed more than five (5) years before the receipt of sworn charges and specifications by an officer exercising summary court-martial jurisdiction over the command.  Periods of unauthorized absence, or while fleeing from justice, or periods of absence from any territory in which the United States has authority to apprehend, or periods in the custody of civil authorities, or in the hands of the enemy, will be excluded in computing the period of limitations.





4003.  COMMAND ACTION REGARDING OFFENSES REPORTED.  



1. Upon receipt of information indicating that a service member has allegedly committed an offense under the UCMJ, the immediate commander 
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must decide whether the offense will likely be handled administratively, by NJP, or by court-martial.  (See Chapter 3 of this SOP for allegations of officer misconduct).  If it appears that the offense committed is minor, a preliminary inquiry as described in chapter 2 of this SOP should be initiated.  Serious offenses, however, may warrant a more detailed criminal investigation by Criminal Investigation Division (CID) or NCIS.  SECNAVINST 5520.3 requires that any offenses regarding major felonies, sabotage, classified material compromise, ordnance, sexual perversion, arson, major drug offenses, espionage, theft greater than $500.00 or seriously effecting morale, and unnatural deaths must be referred to NCIS for investigation.  Any criminal inquiry should identify the dates, times, and places of the alleged offense, the full identity of the suspect, victim, and witnesses including where they may be located, the location of any evidence, and any other relevant matters.



2.  Courts-Martial Expenses.  The Convening Authority (CA) for the court-martial or Article 32 investigation is responsible for any necessary costs associated with the case, such as costs associated with transporting witnesses, expert witnesses, individual military counsel, etc.



3.  Grants of Immunity.  Only COMMARFORRES is authorized to grant immunity.  Requests for grants of immunity will be forwarded to the    SJA MARFORRES, for action per R.C.M. 704 and JAGMAN section 0138.



4.  Pretrial Agreements.  A CA may enter into a pretrial agreement with an accused under the provisions set forth in R.C.M. 705.  A SPCM CA may authorize the trial counsel to sign an agreed upon pretrial agreement.  See R.C.M. 705(d)(4) and JAGMAN, section 0137.  



5.  Discharge to Avoid Court-Martial.  Under the provisions of MCO P1900.16, paragraph 6419, an accused may request and the officer exercising general court-martial convening authority may approve an administrative discharge to avoid trial by court-martial in cases where the maximum punishment could include a punitive discharge.  As a condition precedent to approval of the request, an accused in the grade of corporal or above must also request administrative reduction to lance corporal.  Where the accused is pending a SPCM, the request, a copy of the charge sheet, a summary of the evidence, and a Purpose and Scope of the NDRB and BCNR rights acknowledgment form must be forwarded to SJA MARFORRES by the CA.  The trial counsel will ensure that the request is in the proper form.
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4004.  SEARCH AND SEIZURE.  In the event the member does not consent to a search, Military Rules of Evidence (M.R.E.) 314, 315, and 316 provide procedural requirements and guidance concerning search and seizure.  Normally, law enforcement personnel will conduct a search and seizure.  The authority to authorize a search ultimately rests with a commander (or his successor) and cannot be delegated to the Executive Officer (XO), Officer of the Day (OOD), or Legal Officer (LO).  Commanders are strongly encouraged to contact their supporting NCIS office or the SJA prior to authorizing a search.  JAGMAN, Appendices A-1-n and A-1-o provide sample search forms.  Commanders should ensure that any real evidence seized is handled by the absolute minimum number of personnel, and is properly identified, labeled and safeguarded.  All transfers of evidence must be accounted for by a chain of custody document.  All evidence should be stored in a minimum access security area.





4005.  CONFESSIONS AND ADMISSIONS.  Military Rule of Evidence 305 provides detailed requirements for informing service members of their rights when suspected of an offense under the UCMJ.  As a general rule, commanders are encouraged to use supporting CID/NCIS personnel to question individuals suspected of an offense.  Chapter 6 of this SOP, Figure 6-12, contains a Suspect's Rights Acknowledgment Form (see also JAGMAN appendix A-1-m). That form must be completed prior to questioning a suspect or requesting a statement from the suspect.  



4006.  PRETRIAL RESTRAINT.  When a service member is suspected of committing an offense under the UCMJ and a court-martial is considered, the service member may be placed under either pretrial restraint or pretrial confinement.  Pretrial confinement is discussed in paragraph 4007 below.



1.  Basis.  Pretrial restraint is not punishment, but rather is restraint of liberty prior to trial.  A person will not be ordered into pretrial restraint unless the commander has probable cause.   (See paragraph 4007.1 of this SOP).  Prior to imposing pretrial restraint, or as soon thereafter as practical, commanders should call the SJA MARFORRES for advice.  Initiation of pretrial restraint, except conditions on liberty, starts the speedy trial clock and may make it more difficult to try the case, particularly in those cases which involve lengthy investigations.



2.  Types of Pretrial Restraint.  Pretrial restraint is moral or physical restraint on a person's liberty which is imposed before and

during disposition of offenses.  Pretrial restraint may consist of any 

of the following:
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    a.  Conditions on Liberty.  Conditions on liberty are imposed by orders directing a person to do or refrain from doing specific acts.  Such conditions may be imposed in conjunction with other forms of restraint or separately.



    b.  Restriction in Lieu of Arrest.  Restriction in lieu of arrest 

is the restraint of a person by oral or written orders directing the person to remain within specified limits;  a restricted person continues to perform full military duties.  Restriction in lieu of arrest is not punishment and shall not be used as such.



    c.  Arrest.  Arrest is the restraint of a person by oral or written order, not imposed as punishment, directing the person to remain within specified limits; a person in the status of arrest may not be required to perform military duties such as supervising personnel, serving as a guard or bearing arms.



    d.  Confinement.  Pretrial confinement is physical restraint, imposed by order of competent authority, which deprives a person of freedom pending disposition of offenses.  (See paragraph 4007 of this SOP).



3.  Who May Order Pretrial Restraint?  Within MARFORRES, only the COMMARFORRES may order pretrial restraint of an officer.  Any commissioned officer may order pretrial restraint of an enlisted member.  Such action should normally be taken by a commander.  (See paragraph 4007.2 of this SOP concerning pretrial confinement).



4.  Notice of Basis for Restraint.  When a person is placed under restraint, the person will be informed of the nature of the offense which is the basis for such restraint.



5.  Punishment Prohibited.  Pretrial restraint is not punishment and will not be used as such.  No person who is restrained pending trial may be subjected to punishment or penalty for the offense which is the basis for the restraint.   Persons confined pending trial by court-martial will not be required to undergo punitive duty, perform punitive labor, or wear special uniforms prescribed for post-trial, convicted prisoners.�



4007.  PRETRIAL CONFINEMENT.  Prior to placing an accused in pretrial confinement, or as soon thereafter as practical, the commander will contact SJA MARFORRES.



1.  Probable Cause.  Probable cause to order pretrial confinement exists when there is a reasonable belief that:



    a.  An offense triable by court-martial has been committed;



    b.  The person to be confined committed the offense; and 
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    c.  Confinement is required by the circumstances, which include the likelihood the accused will commit further serious misconduct or not appear for trial.





2.  Who May Order Pretrial Confinement.  Within the MARFORRES, only COMMARFORRES may order or authorize pretrial confinement of an officer.  Any Commander/Inspector-Instructor may order an enlisted service member into confinement but should seek the advice of the SJA MARFORRES prior to doing so.



3.  Advice to the Accused upon Confinement.  Each person confined will be promptly informed of:



     a.  The nature of the alleged offenses;



     b.  Their rights under Article 31, UCMJ;



     c.  The right to retain civilian counsel at no expense to the U.S. Government, and the right to request assignment of  military counsel at no expense to the accused;  and



     d.  The procedures by which pretrial confinement will be reviewed.  (See paragraphs 4007.5 and 4007.6 of this SOP).



4.  Confinement Facility.  Normally, only those confinement facilities governed by the Department of the Navy may be utilized to confine Marines and Sailors.  Coordination with the SJA MARFORRES will be made concerning confinement of personnel.  The format for confinement orders, the commander's 48 hour letter, and procedures may vary from one facility to another.  The OIC of the facility should be contacted for guidance.



5.  Commander's Action After Pretrial Confinement is Ordered



    a.  Continued Pretrial Confinement.  Not later than 48 hours after ordering a service member into pretrial confinement, the commander will decide whether pretrial confinement will continue.  The commander will direct the service member’s release from confinement unless the commander believes upon probable cause that:



	(1) An offense triable by court-martial has been committed;



     (2) The service member committed it;



	(3) Confinement is necessary because it is foreseeable that:



      	 (a) The prisoner will not appear at a trial, pretrial                      hearing, or investigation; or
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		(b) The prisoner will engage in serious criminal misconduct                (see subparagraph 5b, below, for definition of serious                 criminal misconduct); AND



	(4) Less severe forms of restraint are inadequate.



    b.  Serious Criminal Misconduct.  Serious criminal misconduct includes intimidation of witnesses, obstruction of justice, seriously injuring others, or other offenses which pose a serious threat to the safety of the community or to the effectiveness, morale, discipline, readiness, or safety of the command, or national security of the United States.  Some of the factors which should be considered are the nature and circumstances of the offenses alleged, including extenuating circumstances,  the weight of the evidence against the accused, the accused's ties to the locale (family, off-duty employment, financial resources, length of residence), the accused's character and mental condition, the accused's service record including any record of previous misconduct, the accused's record of appearance at or flight from other previous pretrial investigations, trials, and similar proceedings, and the likelihood the accused can and will commit further serious criminal  misconduct, if allowed to remain at liberty.



    c.  48 Hour Letter.  Within 48 hours, if continued pretrial confinement is approved, the commander will prepare a written letter which states the reasons for the conclusion that continued pretrial confinement is necessary.  The letter may include hearsay and may incorporate by reference copies of witness statements, investigative reports, service records and other documents that support the continuation of pretrial confinement.  The letter will be forwarded to the initial reviewing officer of the confinement facility.  Consult with SJA MARFORRES for the format of the 48 hour letter.



6.  Review of Pretrial Confinement.  Within seven days of the imposition of confinement, a review of the adequacy of probable cause to believe the prisoner has committed an offense and of the necessity for continued pretrial confinement will be held at the confinement facility by an initial review officer.  A command representative should be present at that hearing.  The initial review officer of the confinement facility may approve continued confinement or may order the prisoner’s release.  The commander has no right of appeal of an adverse decision by the initial review officer, but may impose a lesser form of pretrial restraint or may order the prisoner’s immediate release.



7.  Documentation.  Since pretrial confinement may become an issue at 

trial, all correspondence involving pretrial confinement will be 

maintained by the command and provided to the trial counsel prosecuting the case.
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8.  Speedy Trial.  Once any pretrial restraint has been imposed on an accused or charges are preferred, the speedy trial clock begins to 

run.  If pretrial confinement is imposed and continued, the government

must demonstrate reasonable diligence in bringing the accused to trial.  What is reasonably diligent will depend on the facts of a

given case, but some cases have held 45 days to be too long.  After initiation of restraint or preferral of charges, the Government must bring the accused to trial within 120 days.



�

4008.  SUMMARY COURTS-MARTIAL



1.  General.  The procedural and evidentiary rules of the MCM apply at a summary court-martial.  Like other courts-martial, a SCM can be complex.  It is highly recommended but not required that the SCM officer be a judge advocate.  All summary court-martial officers are encouraged to contact SJA MARFORRES prior to conducting the proceeding.



2.  Request for Legal Services.  When the officer exercising summary court-martial jurisdiction decides to refer a case to summary court-martial, a RLS will be submitted to the SJA MARFORRES along with all documentary evidence supporting the charges and the service record book of the accused.  A sample RLS is provided in figure 4-1 of this SOP.  The full identification of the  officer to be appointed as summary court-martial will be included on the RLS.  The SJA MARFORRES  will return a prepared package to the unit for action.



3.  Action by the Requesting Organization.  Upon receipt by the unit of the prepared package from the SJA MARFORRES, complete the following:



    a.  Review the package for completeness and possible administrative error.



    b.  The convening authority will complete block 13 of the charge sheet, indicating the time and date sworn charges were receipted for by the summary court-martial convening authority.



    c.  The convening authority will cause the accused to be informed of the charges against him and the name of the accuser.  After informing the accused of the charges against him, block 12 of the charge sheet will be completed.



    d.  The convening order will be signed personally by the convening authority.



    e.  After the convening order has been signed and dated, block 14 of the charge sheet will be completed by the convening authority, referring the sworn charges to the summary court-martial.
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4.  Summary Court-Martial Procedure.  A procedural guide for trial by summary court-martial is provided in MCM, Appendix 9.



  a.  Preliminary Hearing.  The summary court-martial officer will review the charge sheet, convening order, trial guide and Record of Trial (DD Form 2329) and arrange for a preliminary proceeding with the 

accused, utilizing Part 1 of the trial guide.  A copy of the charge sheet will be provided to the accused and block 15 of the original charge sheet will then be completed by the summary court-martial officer.  The accused should be given the opportunity to consult with an attorney prior to deciding whether to accept or refuse the summary

court-martial.  This may be done telephonically with a defense counsel at a Naval Legal Service Office(NLSO) or Marine Corps Law Center.  The accused does not have a right to consult with an attorney; however, failure to do so will preclude using that summary court-martial conviction as evidence in aggravation at a subsequent trial.  The summary court-martial officer will complete blocks 1 through 5 of the DD Form 2329.  The accused will complete and initial block 6 of the DD Form 2329.

�

    b.  Summary Court-Martial Hearing.  After the preliminary hearing, the summary court-martial officer should arrange for attendance of government and defense witnesses, a hearing room, and gather the evidence for both the government and accused.  Normally, an accused will not be provided military counsel at a summary court-martial.  However, if the accused is represented by a civilian counsel, at his own expense, or military counsel, all of block 7 of the DD Form 2329 must be completed.  Part II of the trial guide will be used for the actual hearing.  Pleas and findings will be entered in block 8 of the DD Form 2329.  The sentence adjudged, if applicable, will be recorded in block 9 of the DD Form 2329.  If confinement is awarded, complete block 10.



5.  Post-Trial Matters



    a.  Summary Court-Martial Officer Action.  After sentence is announced, the accused must be advised of his rights to request deferment of confinement, if applicable, submit matters of clemency to the convening authority under R.C.M. 1105 and his right to request review by the Judge Advocate General of the Navy.  The accused has seven days to present matters after the trial is over.  After advising the accused of these rights, the summary court-martial officer will complete blocks 10 through 11 of the DD Form 2329.  The summary court-martial officer will authenticate the record by signing block 12 [R.C.M. 1305(c)].  Once the record is authenticated, the summary court-martial officer will provide the accused with a copy of the record and have the accused sign a written acknowledgment for the record [R.C.M. 1305(d)(1)(B)].  The summary court-martial officer will prepare the record of proceedings as described in paragraph 4008.5 of this SOP and forward it to the convening authority.
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  b.  Convening Authority Action.  Unless there is a written waiver of the R.C.M. 1105 rights signed by the accused, the convening authority will wait until the eighth day after trial before taking the convening authority's action in the case.  The convening authority is encouraged to contact the SJA MARFORRES for the proper wording of the convening authority's action.  The convening authority will complete block 13 of the DD Form 2329.



6.  Record of Proceedings.  The record of proceedings consist of the 

following: See JAGMAN, Appendix A-1-p(1) for format and contents.



      a.  The original charge sheet and convening order.



      b.  The completed DD Form 2329.



      c.  The completed Summary Court-Martial Trial Guide.



      d.  A written summary of the evidence presented at trial

		(include all documents and physical evidence).�



      e.  A written summary of the testimony of witnesses who                    testified at trial.



      f.  Clemency matters submitted by the accused after trial in               accordance with R.C.M. 1105 or the accused's written waiver            to submit matters.



      g.  A statement signed by the accused acknowledging receipt for            the copy of the record of trial or a certificate from the              summary court-martial officer stating how and when the                 accused was served with a copy of the record in accordance             with R.C.M. 1305(d)(1)(B).



7.  Judge Advocate Review.  The complete record of proceedings will be forwarded to the SJA MARFORRES for review per R.C.M. 1112.  Upon completion, a copy of the Judge Advocate Review will be provided to the command.



4009.  SPECIAL COURTS-MARTIAL



1.  Request for Legal Services.  When an officer exercising special court-martial jurisdiction decides to refer a case to trial by special court-martial, a RLS will be forwarded to the SJA MARFORRES with a copy of all available documentary evidence and a copy of the accused's service record book.  The RLS should also include the names of at least five AD commissioned officers chosen by the convening authority to serve as court-martial members.  The SJA MARFORRES will arrange for the assignment of defense counsel, trial counsel, and court reporter.
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2.  Trial Counsel.  The trial counsel is responsible for getting the case to trial.  Once trial counsel and defense counsel have been assigned, the trial counsel will work directly with the convening 

authority in preparing the charge sheet and convening order, and getting members for trial.



3.  Additional Charges.  When an accused is suspected of having committed new offenses, not included in the original charge sheet, the convening authority may provide the evidence supporting the new charges directly to the assigned trial counsel. 





4010.  ARTICLE 32 INVESTIGATIONS AND GENERAL COURTS-MARTIAL



1.  General.  The only officer that can convene a general court-martial in the MARFORRES is the COMMARFORRES.  Only the most serious offenses should be the subject of a general court-martial.  No charge or specification may be referred to general court-martial for trial until a thorough and impartial investigation of the allegations under Article 32 has been completed, unless the accused waives this right.

�

2.  Article 32 Investigation



    a.  Request for Legal Services.  Officers exercising special court-martial jurisdiction may appoint an Article 32 investigation   to inquire into allegations of serious offenses.  An RLS will be forwarded to the SJA MARFORRES requesting assistance in the convening of an Article 32 investigation.  Copies of the available evidence and  the accused's service record book will be forwarded with the RLS.   The SJA MARFORRES will arrange for the assignment of defense counsel, trial counsel, court reporter and will coordinate with the convening authority for the appointment of an investigating officer.  The special court-martial convening authority will be the appointing authority for the investigation and provide clerical support to the investigating officer.



    b.  Article 32 Procedure.  The investigation will be conducted in accordance with RCM 405.  The completed Article 32 Investigation will be forwarded by the investigating officer to the convening authority.



    c.  Action on the Investigation by the Convening Authority.  If, after review of the Article 32 investigation, the convening authority determines that trial by general court-martial is warranted, the convening authority will forward the Article 32 Investigation and allied papers to the COMMARFORRES (SJA) via the chain of command with a recommendation that the charges be referred to trial by general court-martial.
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d.  SJA Pretrial Advice.  The SJA MARFORRES will review the Article 32 investigation, allied papers, and the convening authority's

recommendation.  The SJA MARFORRES will then provide the COMMARFORRES with advice per Article 34, UCMJ, and R.C.M. 406.

	

3.  General Court-Martial.  Should the COMMARFORRES decide to refer the charges to trial by general court-martial, the trial counsel will coordinate with MARFORRES (SJA) throughout the trial process.





4011.  DISCLOSURE OF PENDING DISCIPLINARY MATTERS TO THE PRESS OR OTHER MEDIA.  No information that relates to pending disciplinary matters, specifically NJP or courts-martial, will be released by 

service members or commands without authorization from the Public Affairs Officer, MARFORRES.





�4012.  POST TRIAL PROCESSING



1.  General.  Post-trial processing of courts-martial is extremely important and time sensitive.  Expeditious processing of courts-martial is absolutely necessary for the administration of good order and discipline.



2.  Results of Trial.  The trial counsel will report the results of trial in writing to the convening authority.  The report will include the findings, sentence, and the terms of any pretrial agreement. A sample format is contained in figure 4-2 of this SOP.



3. Forfeitures and Reduction.  UCMJ, Article 57a, 58b



	a.  Effective Date of Adjudged Forfeitures and Reduction.  Forfeitures of pay and allowances and reduction in grade adjudged at a Special or General Court-Martial take effect on the earlier of 14 days after the date on which the sentence is adjudged or the date on which the convening authority approves the sentence.  Article 57(a), UCMJ.  Trial Counsel will ensure that the accused’s S-1 receives a complete and accurate Results of Trial to effect forfeitures and/or reduction in grade.      



	b.  Automatic Forfeitures.  An accused will automatically forfeit two-thirds of all pay when confined as a result of a sentence adjudged at a Special Court-Martial if the sentence includes a Bad Conduct Discharge.  An accused will automatically forfeit all pay and allowances when confined as a result of a sentence adjudged at a General Court-Martial when sentenced to confinement for more than 6 months or to confinement for six months, or less, and receives a Dishonorable Discharge, Bad Conduct Discharge (BCD), or dismissal.  As described in the paragraph above, forfeitures take effect on the 
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earlier of 14 days after the date on which the sentence is adjudged or the date on which the convening authority approves the sentence.  Article 58(b), UCMJ.  NOTE:  Forfeitures (both adjudged and automatic) are based on the rank in which an accused is serving.     



	c.  Deferment.  On application by the accused, the convening authority may defer the effective date of adjudged forfeitures and adjudged reduction (either or both) until the date the sentence is approved by the convening authority.  On application by the accused, the convening authority may defer the effective date of automatic forfeitures until the date the sentence is approved by the convening authority.  The convening authority can rescind a deferment at any time.  Note:  Deferment of adjudged forfeitures does not include deferment of automatic forfeitures and vice versa.  UCMJ, Articles 57(a)(2), 58b.  



	d.  Suspension/Disapproval.  The convening authority may still suspend or disapprove adjudged forfeitures and reduction in grade, but since the convening authority can only suspend or disapprove when he takes his action, the portion of adjudged forfeitures and reduction which is to be suspended or disapproved must be deferred until the convening authority acts.  The convening authority has no authority to suspend automatic forfeitures, but may waive them under some circumstances.



	e.  Waiver.  In the case of an accused with dependents, the convening authority, at his discretion and without a request from the accused, at the time he takes his action on the sentence, may waive any portion or all of the automatic forfeitures for up to 6 months.  If the automatic forfeitures are waived, the money shall be paid by an involuntary allotment to the accused's dependents.    



	f.  Timetable.  There are 4 milestone post-trial days in every Special and General Court-Martial.    



          (1) Day of Sentencing.  Confinement begins to run unless deferred.  

		(2) Day 15 (14 Days after sentence is announced).  The effective date of adjudged forfeitures, adjudged reduction, and automatic forfeiture unless any of these is deferred.  

		(3) Day the convening authority acts on the sentence.  

The effective date of automatic reductions, if applicable, unless remitted or suspended.  (See paragraph 4012.3g of this SOP).  

		(4) Day accused is released from confinement.  Automatic 

forfeitures cease.  Adjudged forfeitures, if applicable, continue to run.  
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     g.  Automatic Reduction.  UCMJ, Article 58(a), and JAGMAN, sec. 0152d.		



        (1) Reduction.  Reduction to the lowest enlisted pay grade will be effected automatically when the sentence, as approved by the convening authority, includes (whether or not suspended) either a 	

punitive discharge, confinement in excess of 90 days (if the sentence is awarded in days), or confinement in excess of three months (if the sentence is awarded in months).



          (2) Suspension of Reduction.  The convening authority may elect to retain the accused in the pay grade held at the time of trial (or any intermediate pay grade) and suspend the automatic reduction to E-1.



4.  Confinement and Deferment



    a.  Request for Deferment.  The sentence of confinement begins to 

run on the date the sentence is announced, unless the sentence is deferred.  Only the convening authority may defer confinement.  This authority cannot be delegated.  When taking action on a deferment request, a denial must be in writing, and approval may be verbal.  The 

MARFORRES (SJA) will be consulted for assistance in replying to a deferment request, since there are several technical requirements of law that must be satisfied in the convening authority's response.  The request and response must be forwarded to the MARFORRES (SJA) for inclusion in the record of trial.



    b.  Order to Confinement.  When an accused is sentenced to confinement, a decision whether the accused should be placed into confinement must be made.  The Convening Authority may delegate authority to order confinement under R.C.M. 110(c).  For General Courts-Martial, COMMARFORRES authority is delegated to the trial counsel.  If the accused is ordered into confinement, immediate steps must be taken to confine the person.  A chaser from the prisoner's command will escort the prisoner to the designated place of confinement and make liaison with the confinement facility concerning the required confinement orders, physical exams, and clothing.



5.  SJA Recommendation.  Before the convening authority takes action on a record of trial that includes a punitive discharge, the SJA MARFORRES will forward a recommendation directly to the convening authority under R.C.M. 1106.



6.  Convening Authority's Action.  The convening authority will not take action on any court-martial until the applicable time periods under R.C.M. 1105(c) have expired, or the accused has waived his right to present matters under R.C.M. 1105(d).  All requests for clemency submitted to a convening authority by an accused or counsel must be 
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preserved.  The convening authority must consider all requests for clemency and recommendations under R.C.M. 1106 in acting upon the case, and should state in his action that he has considered the request.  The SJA MARFORRES will assist any MARFORRES convening authority in the preparation of the convening authority's action.

�

7.  SJA REVIEW.  When required, the SJA MARFORRES will conduct a review under R.C.M. 1112.  When review is required by a higher authority, the SJA MARFORRES will forward the case under R.C.M. 1201.



8.  Publishing Results of Courts-Martial.  Commanding Officers are encouraged to publish the results of courts-martial to their commands.  Only results in which there are findings of guilty may be published.  

Announcement of the name of an accused, the offenses of which the accused was found guilty, and the sentence are appropriate.  

Announcements at unit formations and posting on unit bulletin boards are appropriate.



9.  Vacating a Suspended Court-Martial Sentence



    a.  Prior to the vacation proceedings of a suspended sentence of a special or general court-martial, a RLS (figure 4-1 of this SOP) will be submitted and a defense counsel assigned to represent the service member as required under R.C.M. 1109.



    b.  The officer exercising special court-martial jurisdiction over a service member who has a suspended special court-martial sentence that does not include a bad-conduct discharge, or who has a suspended summary court-martial sentence may, after causing a hearing to be conducted under R.C.M. 1109, vacate all or a portion of the suspended sentence and order it into execution.  The probationer will be afforded the same right to counsel at the hearing as he/she had at the court-martial which imposed the sentence.



    c.  Prior to vacating any general court-martial sentence, or a suspended special court-martial sentence which includes a bad-conduct discharge, the officer with special court-martial authority will personally conduct a hearing under R.C.M. 1109(d)(1) and forward the case to the COMMARFORRES (SJA) for decision.  The probationer will be afforded the same right to counsel at the hearing as he had at the court-martial which imposed the sentence.



    d.  If the accused is confined while pending the vacation proceeding, a review of confinement under R.C.M. 1109(c)(4) is required.
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4013.  APPELLATE LEAVE.  MCO P1050.3 (Leave and Liberty Regulations), paragraph 2027 provides for leave while awaiting the decision of appellate review on a court-martial sentence that includes an 

unsuspended punitive discharge or dismissal.  There is voluntary 

appellate leave (prior to CA's action) and involuntary appellate leave (after CA's action).



1.  Voluntary Appellate Leave.  Only the COMMARFORRES may grant voluntary appellate leave, provided the following requirements have been met:



    a.  The accused submits a written request for voluntary leave while awaiting appellate review.



    b.  All documentation for clemency review or a waiver of such has been submitted under SECNAVINST 5815.3.



    c.  Approval is in the best interest of the Marine Corps.  See enclosure (2) of MCO 1050.16 for a sample of voluntary appellate leave orders.  Upon approval of the sentence by the convening authority, voluntary appellate leave will be changed to involuntary appellate leave, and the command will send written notification to the Marine of the change in appellate leave status.



2.  Involuntary Appellate Leave.  Only the COMMARFORRES may direct an accused sentenced by a court-martial to dismissal or punitive discharge to involuntary appellate leave, provided the following requirements have been met:



    a.  The convening authority has approved the sentence to dismissal or to a punitive discharge without suspension.



    b.  All adjudged confinement has been served, remitted, suspended or deferred.



    c.  Approval is in the best interest of the Marine Corps.  See  enclosure (4) of MCO 1050.16 for a sample of involuntary appellate leave orders.  Involuntary appellate leave may continue until appellate review is complete and the sentence is executed or the 

Navy and Marine Corps Appellate Leave Activity terminates such leave by written notice to the accused. 



3.  All requests for appellate leave must be forwarded to the COMMARFORRES (SJA).  Once approved, the commander of the accused will ensure that the procedures set forth in MCO P1050.3, paragraph 2027.6, and MCO 1050.16 have been completed prior to commencement of appellate leave.  Figure 4-3 of this SOP is a checklist for appellate leave.
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4014.  VICTIM AND WITNESS ASSISTANCE PROCEDURES.



1.   MARFORRES’s Policy.  The MARFORRES policy regarding victim and witness assistance is to provide the best possible protection and assistance to crime victims and witnesses in the military justice process without infringing upon the Constitutional rights of the accused.  The goal is to mitigate, within the means of available resources and in accordance with applicable law, the physical, psychological, emotional, and financial hardships suffered by victims of crimes, while fostering cooperation by victims and witnesses.



2.   Victim Assistance.  All Unit Commanders, utilizing their Site Judge Advocates (if assigned), shall investigate and determine what victim assistance facilities and agencies are available within the local community, make liaison with them, and reach agreement regarding their availability to military personnel (both Active and Reserve Component) and their dependents.  All victims, when circumstances dictate, should be informed promptly of the availability of emergency medical and social care, chaplain assistance, and be provided assistance in securing such care.  See Force Order 5800.2 for specific appropriate response procedures pertaining to :  1) sexual or indecent assault cases;  2) family violence or neglect; and 3) alcohol/drug related vehicle accidents.  Also see Force Order 5800.2 for information that all units must ensure victims/witnesses are provided.



3.   Dissemination.  Special court-martial convening authorities shall establish procedures for the dissemination of the above described information to victims and witnesses.  Return of victim’s property held for evidence should be accomplished as quickly as possible, consistent with prosecutorial needs.  Take steps to ensure for witnesses the availability of protection from threats or intimidation.
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UNIT LETTERHEAD



										          SSIC

										          Code



From:  Commanding Officer/Inspector-Instructor

To:    Commander, Marine Forces Reserve(SJA)



Subj:  REQUEST FOR LEGAL SERVICES (RLS)



Encl: (1) Copy of Preliminary Inquiry

	 (2) Copy of Evidence

	 (3) Copy of Accused's Service Record Book

	 (4) Copy of Admin Discharge Package (if applicable)

      (5) Full name, rank and service component of Court-Martial                 members.

 

1.  Request legal services for:



     a.  Trial by Summary Court-Martial.  The Summary Court-Martial Officer is:  Captain I. M. BAD 123 45 6789/0000 USMC(R), UNIT; or



     b.  Trial by Special Court-Martial; or



     c.  Article 32, Pretrial Investigation; or



     d.  Administrative Discharge Board.



2.  Should the accused submit a request to be separated with an other than honorable discharge in lieu of trial by special or general court-martial, I would recommend approval/disapproval. (This paragraph only applies to a RLS for a court-martial)



3.  The personal data of the accused is as follows:



     a.  Sgt I. M. Nailed 123 45 6789/0000 USMC(R).

     b.  Unit to which accused is assigned.

     c.  Date of Current Enlistment and Term.

     d.  EAS/ECC.  Date accused placed on legal hold, if applicable.

     e.  Basic Pay.



4.  Nature of pretrial restraint and date imposed, if applicable.



5.  Point of contact at this unit is grade, name and phone number.







					 Signature



Figure 4-1.--Request for Legal Services.
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UNIT LETTERHEAD

												SSIC

												Code

							

From:  Trial Counsel

To:    Convening Authority



Subj:  RESULTS OF TRIAL IN THE CASE OF U.S. V. I.M. NAILED

	  123 45 6789/0000 USMC(R)



1.  Military Judge:



2.  Judge Alone/Members:



3.  Charges and Specifications (plain language):



4.  Pleas:



5.  Findings:



6.  Sentence:



7.  Pretrial Agreement/Terms:







						TRIAL COUNSEL



Distribution:

Original - Convening Authority

Copy - CO, Correctional Facility

	  SJA, MARFORRES

	  Defense Counsel

	  Military Judge































Figure 4-2.--Report of Results of Trial.
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APPELLATE LEAVE CHECKLIST



APPELLANT:

OFFENSE(S):

SENTENCE:

DATE AND PLACE OF TRIAL:



1.  Convening Authority's Action has not been signed.



2.  Appellant has voluntarily requested appellate leave.



3.  CA's Action has been signed approving the sentence to punitive discharge without suspension.



4.  Appellant is being ordered to involuntary appellate leave.



5.  All confinement has been served, remitted, suspended, or deferred.



6.  Appellant has waived Clemency Review by completing NAVSO 5815/4.  See Appendix A of SECNAVINST 5815.3.



7.  Physical examination completed.



8.  Appellant is not substance dependent nor has he been offered treatment through a military treatment facility or the Veteran's Administration.  Certify this in the forwarding endorsement.



9.  Power of Attorney Executed.



10.  Appellant has executed the Purpose and Scope of the Navy Discharge Review Board and BCNR advice form.



11.  DD Forms 1476 through 1479 have been completed.  See Appendix A of SECNAVINST 5815.3.



12.  Psychiatric evaluation performed.



13.  Request for Restoration/Clemency (NAVSO 5815/2) completed in Appellant's own handwriting.  See Appendix A of SECNAVINST 5815.3.



14.  Report the Unit Diary Entry for Appellate Leave.



15.  File a copy of the CA's Action/Order in the Service Record prior to transfer to NAMALA.



16.  Mail Service Records via traceable means to Commanding Officer, Navy and Marine Corps Appellate Leave Activity, Washington Navy Yard, Bldg 36, 901 M. Street S.E., Washington, DC 20374-5083.





Figure 4-3.--Appellate Leave Checklist.
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					  CHAPTER 5



ENLISTED ADMINISTRATIVE DISCHARGES



5000.  GENERAL.  Administrative discharges for which COMMARFORRES is the discharge authority will follow MCO P1900.16 (MARCORSEPMAN); MCO P1001R.1 (MCRAMM); and this SOP, which may impose more detailed or restrictive requirements than the MARCORSEPMAN or the MCRAMM. 





5001.  POLICY.  Commanders at all levels will maintain unit readiness by establishing high standards of performance and conduct through training, motivation, and leadership.  CO's and I-I's must identify Marines whose performance or conduct is substandard; and if they will not or cannot meet required standards of conduct or performance, they will be promptly processed for administrative discharge.  





5002.  COMMAND RESPONSIBILITY AND COUNSELING



1.  Periodic Review of Service Records.  The command should review each Marine's record to determine if counseling or processing for administrative discharge is desired or required when the Marine:



    --  is the subject of an offense report or disciplinary

	   action; 

    --  receives an adverse page 11 counseling entry; 

    --  is involved in civilian criminal activity; 

    --  tests positive on a urinalysis or is otherwise identified

	   as possessing or using illegal drugs; 

    --  is involved in an alcohol-related incident;

    --  has failed to support his dependents or pay just debts; 

    --  receives unsatisfactory proficiency/conduct marks or an           adverse fitness report; 

    --  is the subject of an adverse finding at military traffic

	   court; or

    --  receives orders to detach from the command.  



2.  Missed Drills.  Experience has shown that most Marines respond to leadership and counseling when they have a problem.  The time to address the problem of missed drills is when the Marine initially begins missing them.  At that time, the CO must determine why the Marine is missing drills and explain to the Marine his duty to attend training; to notify the unit in advance when he has a conflict with scheduled training; and to arrange for alternate training when he is excused from scheduled training.  If leadership and corrective measures fail to secure
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the Marine's attendance at drill, the CO must take administrative action under paragraph 5200 of this SOP.



3.  Administrative Seperation Counseling.  Counseling requires the following steps:  



    a.  STEP ONE:  When is counseling required?  See Table 6-2 of the MARCORSEPMAN, note 4. 



    b.  STEP TWO:  How to document counseling?  When required as a prerequisite for administrative discharge, counseling is WORTHLESS unless it is PROPERLY documented in the Marine's SRB.  Use the format in paragraph 4012.3 of the IRAM (MCO P1070.12), vice the general format in the MARCORSEPMAN.  To ensure that entries are consistently made properly, each command should have a standard form or stamp for counseling entries which meets the IRAM's requirements.  



    c.  STEP THREE:  How long must the Marine be given to overcome the deficiencies noted in  the counseling entry?  The Marine must be given a "reasonable opportunity."  A commander must determine, on a case-by-case basis, what is "reasonable."  See paragraph 6105.3, MARCORSEPMAN.



    d.  STEP FOUR:  Has the Marine overcome the deficiencies noted in the counseling entry?  A commander must determine, on a case-by-case basis, if the deficiencies are overcome after the Marine was counseled.  A commander may determine that the Marine has not overcome the deficiency even if the Marine's continued poor conduct or performance after the counseling does not result in nonjudicial or judicial punishment.  



    e.  STEP FIVE:  What if the Marine does not overcome the deficiencies noted in the counseling entry?  The command may process the Marine for discharge if (1) the Marine fails to overcome deficiencies and (2) the command documents the failure.  This may be done when the following events occur after counseling:



EVENT �HOW TO RECORD��NJP�Page 12 entry��Court-martial�Page 13 entry��Civilian conviction�Page 11 entry��Misconduct with no NJP or conviction�Command recommendation��



Additionally, the counseling entry must reasonably relate to the specific basis for the discharge recommendation.  For example, do not process a Marine for pattern of misconduct if the only counseling entry concerned weight control.  See paragraph 6105.5, MARCORSEPMAN.
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5003. STAFF RESPONSIBILITY



1.  SJA.  The SJA MARFORRES has staff cognizance and responsibility for advising and assisting CO's and I-I's about the following administrative discharges:



    a.  Unsatisfactory participation in the ready reserve.



    b.  Misconduct.



    c.  Homosexual conduct.

     

    d.  Unsatisfactory performance.



    e.  Weight control failure. 



    f.  Convenience of the government (personality disorder).



    g.  Fraudulent enlistment.



    h.  All other involuntary enlisted administrative discharges if the Marine has six or more years of total active and reserve service.



    i.  Requests for designation as, or discharge for, conscientious objection.



    j.  Discharge in lieu of trial by court-martial.



    k.  All involuntary separations for officers.



2.  Force G-1.  The G-1 has staff cognizance and responsibility for providing advice and assistance to CO's and I-I's for the following types of administrative discharges:



    a.  Convenience of the government.



        (1) Parenthood.



        (2) Physical condition not a disability, including:



	       (a) Obesity.



		  (b) Pseudofolliculitis Barbae.



    b.  Erroneous enlistment/reenlistment.



    c.  Dependency or hardship. 



    d.  Pregnancy.





5-6

    					  LEGAL SOP 					 5005





5004.  JUDGE ADVOCATE REVIEW.  Discharges reviewed by the SJA MARFORRES are reviewed by a judge advocate for legal and factual sufficiency as required by paragraph 6308.1c of the MARCORSEPMAN.  Improperly prepared discharge proceedings will be returned to the command for correction.



5005.  PROCESSING TIME GOALS.  MARCORSEPMAN, paragraph 6102 establishes processing goals.  Prompt forwarding, review, and decision on all administrative discharges will enhance the overall effectiveness of the unit concerned.  Accordingly, every attempt will be made to meet the goals in the MARCORSEPMAN.   Command letters of recommendation and forwarding endorsements should comment on any long delays (30 days or more) encountered in processing a discharge.
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CHAPTER 5    



ENLISTED ADMINISTRATIVE DISCHARGES



SECTION 1:  ADMINISTRATIVE MATTERS





5100.  INITIATING ACTION



1.  Ascertain the Status of the Respondent.  The command must determine precisely the status of the Marine:  



	a.  Active or reserve (if reserve, SMCR or IRR; if SMCR, obligor or non-obligor); 



	b.  Amount of active and inactive service; and 



	c.  Proximity to expiration of active service, current contract, obligated service, or retirement.  SEE MARCORSEPMAN, PARAGRAPH 6106.3 IF THE RESPONDENT IS ELIGIBLE FOR RETIREMENT OR TRANSFER TO THE FMCR.



	d.  Holding beyond end of active service (EAS).  A Marine may not be held on active duty involuntarily beyond his EAS for administrative discharge.  See paragraph 1008.2b of the MARCORSEPMAN.  Similarly, a member of the IRR or SMCR may not be held beyond end of current contract (ECC) or end of obligated service (EOS) for administrative discharge.



	e.  Transfer to the IRR.  



	    (1)  Mandatory Participants in the SMCR.  An SMCR member with a mandatory participation requirement ("obligor") will be retained in the SMCR for administrative discharge.  See paragraph 3301 of the MCRAMM.  Do NOT transfer such a Marine to the IRR without prior MARFORRES approval.  See paragraph 2401 of the MCRAMM.



	    (2)  Non-mandatory Participants in the SMCR.  An SMCR member without a mandatory participation requirement ("non-obligor") and not subject to a SWAT (MCRAMM, paragraph 3102) CANNOT be retained involuntarily in the SMCR for administrative separation.  See paragraph 3302.1b, MCRAMM.  If such a Marine facing administrative discharge requests transfer to the IRR, such transfer must be granted.  The SMCR command must then contact the SJA MARFORRES and MCRSC, Special Actions Division.  
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2.  Review the MARCORSEPMAN.  Review these paragraphs for--



    a.  Information about the Specific Basis for Discharge.  For example, in a drug abuse case, review paragraph 6210.5.



    b.  Mandatory Processing.  Mandatory processing is required for drug abuse (paragraph 6210.5); homosexual conduct (paragraph 6207); and some types of sexual harassment (paragraph 6210.8).  Mandatory processing is not mandatory discharge; see paragraph 6001.3.



    c.  Limitations on Discharge.  See paragraph 6106 for limits on DISCHARGE.



    d.  Limitations on Characterization.  See paragraph 1004.4 for limits on CHARACTERIZATION.  Especially important are 1004.4a and b (prior service and preservice activities) and 1004.4d (conduct in the civilian community by a reservist not in a duty status).



    e.  Identify the Separation Authority.  



		(1)  In General.  Within MARFORRES, the only separation authority is the COMMARFORRES.  Commanding Generals of 4th MarDiv, 4th MAW, 4th FSSG, MCRSC, and any other MARFORRES commands are NOT separation authorities.  



		(2)  Special Cases.  For Marines within two years of eligibility for retirement or retainer pay, the separation authority is CMC (for active duty) and SECNAV (for members of the Reserve Component).  See paragraphs 6307.1c and 6307.1d of the MARCORSEPMAN. 



3.  Review this SOP.  Review the checklist (figure 5-1) and common errors (figure 5-10).



4.  Preparing the Notification and the Acknowledgment of Rights (AOR).

  

    a.  Using the Correct Form for Notification and AOR. After determining a Marine should be processed for discharge, the command formally notifies the Marine of the proposed

discharge. Three factors dictate the proper notification and acknowledgment of rights forms:  board eligibility; IHCA status; and pay grade.

														(1) Entitlement to a Board.  See notes 7 and 8 of Table 6-2 of the MARCORSEPMAN.  A Marine is entitled to a board if



	--the least favorable characterization authorized is other than honorable (note that if an OTH CAN be awarded, the Marine is
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entitled to a board even if the command recommends a general or honorable discharge or even if paragraph 1004.4d of the MARCORSEPMAN might preclude a general or OTH characterization), OR



     --the Marine has six or more years of active and inactive service (regardless of possible character), OR



	--the basis for processing is homosexual conduct.  A Marine may request a board regardless of possible characterization.  See paragraphs 6207.5 and 6207.6 of the MARCORSEPMAN and Table 6-2.



If the Marine is entitled to a board, use figures 5-2 and 5-3 of this SOP. If the Marine is NOT entitled to a board, use figures 5-4 and 5-5 of this SOP.



	(2)  Marines in the Hands of Civilian Authorities (IHCA).  See MARCORSEPMAN, paragraph 6303.4a(1) for additional notification requirements to be added to the basic format found in figure 5-2.



	(3)  Marines in Pay Grade E-4 or Above.  In a case in which an other than honorable characterization is authorized, the notification AND acknowledgment of rights must advise the Marine that upon discharge under other than honorable conditions he will be reduced to pay grade E-3.  See MARCORSEPMAN, paragraph 6311.8.

    

    b.  BCNR/NDRB Form.  This form, found at Appendix D of the MARCORSEPMAN, must be an enclosure to the notification letter.



    c. Use Proper Characterization and Basis.  



	   (1) Characterization of Discharges.  One of three characterizations of discharge will be recommended:



	   --  Honorable;

	   --  General (under honorable conditions); or

	   --  Under other than honorable conditions (OTH).



If an OTH is authorized, use OTH as the least favorable characterization even if the command recommends honorable or general characterization or if a general or OTH is unlikely due to paragraph 1004.4d of the MARCORSEPMAN. To prevent confusion, specify the appropiate characterization; do Not use the following "multiple choice" format which requires the respondent to indicate the correct choice:  



	Honorable/General (under honorable conditions)/Under other than honorable conditions.  
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	   (2)  Basis of Discharge.  Do not confuse unsatisfactory PERFORMANCE (e.g. PFT failure) under paragraph 6206 of the MARCORSEPMAN with unsatisfactory PARTICIPATION (e.g. missing drills) under paragraph 6213 of the MARCORSEPMAN.



    d.  Signature Requirements for Notification Letter.  



	   (1)  Respondent is a Reservist.  For 4th MarDiv, 4th FSSG, and other ground units, the I-I and Reserve CO must sign the notification; however, if the Reserve CO is unavailable, the I-I alone may sign if the reserve CO knows about the recommendation for discharge and concurs in it.  In this case, stamp or type above the Reserve commander's signature block words to this effect:  "Unavailable for signature.  Cognizant of and concurs with this action." For 4th MAW, only the site commander's signature is necessary (although the reserve CO may also sign).  



	   (2)  Respondent is on Active Duty.  For active duty personnel, the active duty commander alone signs.  



	   (3)  In All Cases.  When a signature is required, it will be the personal signature of the I-I, CO, or site commander.  Do not sign "for", "acting" or "by direction."  The "Unavailable for signature ..." language noted above may be used only for a reserve commander.  



5.  Serving the Notification and Acknowledgment of Rights.  There are two types of service:  personal service and service by certified mail.



    a.  Personal Service (Personally Delivering Notification to Marine).  MARCORSEPMAN, paragraph  6303.4b(5) requires a reasonable effort to personally notify a reservist of discharge proceedings and have him sign a receipt.  MARFORRES policy defines "reasonable effort" to require an attempt at personal service if the Marine lives within a 50-mile radius of the command (including Marines confined by civilian authorities).  This can be accomplished by serving the Marine at the drill site or by sending a command representative to the last known address of the Marine even if the command believes that the Marine no longer lives there.  Personal service is unsuccessful UNLESS THE NOTIFICATION PACKAGE IS DELIVERED TO THE MARINE HIMSELF (delivery to family and friends is INSUFFICIENT).  If personal service is successful, the Marine need not be served by mail.



    b.  Service By Certified Mail.  This is required if personal service is required but (1) is unsuccessful (i.e., the 	Marine is not at home) OR (2) the Marine is served in person but refuses to acknowledge receipt.  It is authorized in place of personal service only if the Marine lives outside the 50-mile radius.
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Service by mail must be CERTIFIED MAIL, RETURN RECEIPT REQUESTED, to the most recent address furnished by the member for receipt or forwarding of official mail.



    c.  Documenting Service.



	   (1)  Overview.  The result of personal or mail service is documented in two places:  the affidavit of service and the command letter or recommendation.  Also, a copy of the AOR must be annotated if it is not returned or signed or lacks a complete selection of rights.

					

	   (2)  When to Document.  Documentation of service is done after whichever of the following occurs first:  



		--command receives the AOR; or

		--package is returned unclaimed or undeliverable; or 

		--Marine has not returned the AOR within the following

		  period:



MARINE'S STATUS�METHOD OF SERVICE�NBR OF DAYS TO RETURN AOR *��Active duty�Personal�2  working days��Reservist�Personal or mail�20��IHCA (AD or Res)�Personal or mail�30��



*NOTE:  2, 20, or 30 days are from the date of receipt (if delivered in person) or from the date of signature on the green card (if delivered by mail).  In counting days, do not count the date of receipt (personal service) or the date the green card was signed (service by mail). 



	   (3) Affidavit of service.  See figure 5-6 of this SOP is a sample affidavit of service,  Attach the following to the affidavit;  



	   -- If service was by mail, in all cases attach the originals of (1) white receipt (PS Form 3800) and (2) green card (PS Form 3811).  If the envelope was returned undelivered, also attach the envelope with postal annotations.  (NOTE:  if the envelope is returned undelivered, the addressee's block of the green card will be unsigned; the command does NOT sign that block.) 



	 -- If personal service was successful, attach the PERSONAL RECEIPT OF NOTIFICATION OF DISCHARGE PROCEEDINGS at figure 5-7 of this SOP.
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	    (4) Command Letter of Recommendation.  The command letter of recommendation must state that personal service was made successfully or that service by mail was used either because the respondent (1) lives outside the 50 mile radius or (2) within the 50 mile radius but personal service was unsuccessful or the Marine refused to acknowledge receipt.  



 	    (5) Annotations on Acknowledgment of Rights if Unreturned, Unsigned, or Rights not Selected.  Paragraphs 6303.3c and 6304.4 of the MARCORSEPMAN require annotations on the command's copy of the acknowledgment of rights form if the original was served by mail and the Marine did not acknowledge receipt or return the AOR in a timely manner.  Also, annotation is required if the Marine does not sign the AOR or if he declines to respond or to select rights.  See blocks for annotations on figures 5-3 and 5-5 of this SOP



6.  Respondent's Right to Consult With a Judge Advocate Before Executing the Acknowledgment of Rights Form.  See MARCORSEPMAN, paragraphs 6303.3b and 6304.3a.  If a respondent wants to consult a military counsel before executing the AOR, the CO/I-I will ask a judge advocate at a Legal Services Support Section (LSSS) or a Naval Legal Services Office (NLSO) to contact the Marine; if judge advocates are not available locally, contact a judge advocate at the nearest Marine base or nearest NLSO (see listing of NLSOs at figure 1-3 of this SOP).  Except under limited circumstances outlined in paragraph 6303.3b of the MARCORSEPMAN, the consultation must be with an attorney.  Note that this right to consult counsel concerning the acknowledgment of rights is different from the right to have counsel representation at the board itself; see MARCORSEPMAN, paragraph 6304.3b.



5101.  COMMAND LETTER OF RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE (WITHOUT BOARD).



1.  Contents  



	a.  General.  The command initiating the discharge must forward the package to MARFORRES with a letter of recommendation; see paragraph 6305 of the MARCORSEPMAN.  Figure 5-8 of this SOP, is the recommended format used for cases without boards; for cases with boards, use figure the format at 5-17 and see paragraph 5102.10b of this SOP.

  

	b.  Purpose.  The letter provides MARFORRES additional facts and documentation to determine the Marine's potential for future service and to determine if discharge is warranted.  The letter must include the general, specific, and factual bases for discharge and the recommended characterization.
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	c.  Unsatisfactory Participation Cases.  In unsatisfactory participation cases, the Commander, Marine Forces Reserve, requires that commands indicate efforts to determine why the Marine is missing drills.  Accordingly, at a minimum, the command endorsement will summarize what efforts the command made to contact the Marine, determine why he was missing drills, and to assist him in attending drills.  This will be done by including a worksheet like that at figure 5-9 as an enclosure to the command letter of recommendation (figure 5-8) if the case is not before a board. Additional items the command should include as enclosures to the endorsement:  



		(1)  Statements by supervisors in the chain of command concerning efforts to contact the Marine, to determine why the marine was missing drills, and to assist the marine in attending drills.  



		(2)  Letters concerning administrative reduction or unsatisfactory participation.  Also, the unit should consider documenting on the front or the reverse of muster sheets any efforts to contact Marines who miss drill; the muster sheet is a convenient place to record these efforts and serves as a reminder to call Marines as soon as their absences are noted.  Annotated muster sheets could then be submitted with the discharge package.  Finally, although they are not a prerequisite for discharge for unsatisfactory participation, page letter counseling entries can be used to document command efforts to contact or to assist Marines who miss drill.  



	d.  Rebuttal Statements by Marine.  Two problems can occur after the respondent indicates on the acknowledgment of rights that he wants to include a statement or rebuttal.  First, if he subsequently DOES NOT provide the statement or rebuttal, the command must note in the letter of recommendation that it was never received.  Second, if the Marine DOES include the statement or rebuttal, THE COMMAND MUST ADDRESS ANY ALLEGATIONS THE MARINE MAKES IN THE STATEMENT OR REBUTTAL.

  

2.  Service.  The letter must explain whether service was by mail or in person.  See paragraph 5100.5 of this SOP.



3.  Signatures.   



	   a. Respondent is a Reservist.  For 4th MarDiv, 4th FSSG, and other ground units, the I-I AND reserve CO must sign the letter; however, if the reserve CO is unavailable, the I-I alone may sign if the reserve CO knows about the recommendation for discharge and concurs in it.  In this case, stamp or type above the reserve commander's signature block words to this effect:  "Unavailable for signature.  Cognizant of and concurs with this
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action."  For 4th MAW, only the site commander's signature is necessary (although the reserve CO may also sign).  



	   b.  Respondent is on Active Duty.  For active duty personnel, the active duty commander alone signs.  



	   c.  In All Cases.  When a signature is required, it will be the personal signature of the I-I, CO, or site commander.  Do not sign "for", "acting" or "by direction."  The "Unavailable for signature ..." language noted above may be used only for a reserve commander.

 

4.  When to Forward.  Do not sign and date the command letter until after one of the following occurs first:  

	--the command receives the acknowledgment of rights; 

	--the package is returned unclaimed; or 

	--the time for responding has expired. 



5.  Enclosures.  MARCORSEPMAN, paragraph 6305



    a.  General Rule.  Figure 5-8 of this SOP lists enclosures for the command letter; MARFORRES requires the standard SRB pages (right side) and DD Form 1966; print them from the OMPF (Official Military Personnel File) microfiche if the SRB is lost.  Enclosures do NOT have to be certified true copies.  



    b.  NCIS Reports.  Do not include these reports as enclosures in cases in which MARFORRES is the separation authority.  See MARCORSEPMAN, paragraph 6305. 



6.  Additional Requirement for Conduct by Reservist in the Civilian Community.  A Marine reservist may be processed for discharge based on conduct occurring while the reservist is not on active duty or active duty for training.  MARCORSEPMAN, paragraph 1004.4d prohibits general or OTH characterization unless certain requirements are met.  If the command recommends a general or OTH in such cases, the command must provide evidence which satisfies the requirements of paragraph 1004.4d.  Such evidence should include any adverse publicity generated by the Marine's misconduct.  See paragraph 5201.1b of this SOP 



7.  Forwarding to MARFORRES  



    a.  Copies.  Forward only the original package to MARFORRES (SJA).

  

    b.  Chain of Command.  Unless otherwise directed by the chain of command, send administrative discharges directly to the MARFORRES SJA and not via or to the Division, Wing, or FSSG.  MARFORRES does not require that discharges be forwarded via the chain of command for units below the Division, Wing, and FSSG
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levels.  Each MSC, regiment or group may determine whether to require subordinate commands to forward discharges via the chain of command.  If a discharge is sent via the chain of command, each level in the chain of command has an affirmative duty to review it promptly and to correct deficiencies.  



    c.  No Staples.  The final package will be forwarded staple free, secured with a black metal clip. 





5102.  ADMINISTRATIVE DISCHARGE BOARDS.



1.  Authority to Appoint Administrative Discharge Boards.  Officers appointing boards are called "convening authorities."  Within MARFORRES, only officers who have special court-martial convening authority may appoint boards.  To convene an administrative discharge board, two requirements must be met.  First, the officer must administratively hold the Marine’s service record book (SRB).  Second, the officer must in fact have special court-martial convening authority.  Since Chapter 1 of this SOP withholds that authority from some officers, the following rules apply:  



	a.  Within 4th MAW: 

  

		--Respondent is on ACTIVE DUTY:  Only active duty commanders convene boards for active duty Marines.  



		--Respondent is a RESERVIST:  Since special court-martial convening authority is withheld from commanding officers of reserve squadrons, squadron cases must be referred to the group commander unless the site commander administrativly holds the Marine’s SRB.



	b.  Within 4th MarDiv and FSSG.  



		--Respondent is on ACTIVE DUTY:  Only active duty  commanders convene boards for active duty Marines.  Since special court-martial convening authority is withheld from inspectors - instructors below the battalion level, active duty cases at the company level must be referred to the battalion.  



	 	--Respondent is a RESERVIST:  Reserve officers convene boards for reservists unless an active duty commander administrativly holds the Marine’s SRB.  Since special court-martial convening authority is withheld from Inspector-Instructors below the battalion level, active duty cases at the company level must be referred to the battalion.







5-16

    					  LEGAL SOP 					 5102





2.  Detail of Administrative Discharge Board Personnel



    a.  Appointing Order Format.  Appointing orders will be in the format in figure 5-11 of this SOP  The appointing order must accurately reflect each member's component (USMC or USMCR).  Appointing board members and signing appointing orders are the personal responsibilities of the convening authority; these tasks cannot be delegated.  The convening authority's personal signature will be on all appointing orders and modifications.  Only the signature of the convening authority is required; if the convening authority is a reservist, only the reservist need sign (the active duty counterpart need not sign).



    b.  Members.  Administrative discharge boards will have the composition required by MARCORSEPMAN, paragraph 6315.1; see 6315.1b for special requirements if the respondent is a reservist.  Board members should be detailed from the respondent's unit if possible.  If the command cannot obtain the required number of members for the board, the command should call the MARFORRES SJA for guidance.  The convening authority will NOT be a member of the board.  



    c.  Recorder and Defense Counsel.  The appointing order must name the recorder and the detailed defense counsel.  The recorder must be an officer but need not be a lawyer; the detailed defense counsel must be a lawyer certified under Article 27(b), UCMJ.  To obtain the name of the defense counsel, the convening authority must contact the local NLSO or the local Marine Corps law center or submit a Request for Legal Services requesting a counsel for the respondent.  Reserve judge advocates attached to MARFORRES cannot serve as defense counsel at administrative discharge boards unless they are serving in defense counsel billets; contact the MARFORRES OSJA for more guidance in this regard.  The right to representation by counsel at the board (MARCORSEPMAN, paragraph 6304.3b) is different from the right to consult counsel before signing the acknowledgment of rights (MARCORSEPMAN, paragraphs 6303.3b and 6304.3a). 



3.  Drug Dependency.  See MARCORSEPMAN, paragraph 6303.3 regarding screening for drug dependency before referring cases to discharge boards or the separation authority (if no board is held).  This requirement applies only for DEPENDENCY and not for ABUSE.



4.  Duties of the Recorder for the Administrative Discharge Board



    a.  General.  The recorder must--



		(1) Review the duties of the recorder as outlined in Part C, Section 3, Chapter 6 of the MARCORSEPMAN; 
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		(2) Prepare the hearing guide (figure 5-13 of this SOP) and have copies of exhibits for the counsel for the respondent and each member.  NOTE:  In homosexual conduct cases, the guide must be tailored to accommodate the special requirements in these types of cases.  Call OSJA at MARFORRES for assistance. 



		(3) Prepare the report/findings and recommendations worksheet (figure 5-15 of this SOP) and record (figure 5-16) of the board.  



		(4) Arrange for tape recording or someone to take notes at the hearing since a record of the hearing must be made.



		(5) If the respondent is pay grade E-5 or above, the   recorder should order the respondent's OMPF (Official Military Personnel File) from CMC (MMSB) well in advance of the hearing. This can be done by calling MMSB at DSN 278-3934/4625 (commercial (703) 784-3934/4625) with a follow-up fax at DSN 278-5792 (commercial (703) 784-5792).  The request should state that the OMPF is requested for an administrative discharge board and that ALL microfiche are desired (including fitness reports).  The recorder should examine ALL of the OMPF.   



    b.  Misconduct by Reservists.  If the basis for discharge is conduct by a reservist who was not on active duty or active duty for training at the time of the conduct, the recorder should review paragraph 1004.4d of the MARCORSEPMAN, which prohibits general or OTH characterization unless certain requirements are met.  See also paragraph 5201.1b of this SOP.

						

   c.  Unsatisfactory Participation.  In such a case, the recorder will ensure the record includes a worksheet such as figure 5-9 as a government exhibit. 



5.  Notice of Board Hearing; Respondent's Absence.  The command will notify the respondent in writing of the date, time, and place of the hearing.  Use figure 5-12 of this SOP as an examle.  If served in person, obtain a written receipt and attach it to the command copy of the letter; if served by mail, use certified mail (return receipt requested) and attach the green card (PS Form 3811) to the command's copy of the letter.  If the respondent has received such notification, then the board may proceed in his absence if counsel for the respondent is present (defense counsel must always be present at a board hearing unless the respondent excuses him).  All documentation of service efforts will be included as a government exhibit if the respondent is absent from the board.  



6.  Conditional Waiver of a Board.  The respondent may offer to waive the hearing if the discharge authority approves a general or honorable discharge.  See MARCORSEPMAN, paragraphs 6308.1b and
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6304.5.  The command will explain in its endorsement the reasons for supporting or opposing such an offer.



7.  Hearing.  The board hearing will follow the hearing guide at figure 5-13 of this SOP.  The respondent will sign the Privacy Act statement at figure 5-14 if the respondent testifies.  The board will announce its findings and recommendations by using the worksheet at figure 5-15, which doubles as the findings and recommendations worksheet and the board report.



8.  The Board's REPORT.  MARCORSEPMAN, paragraphs 6319 and 6320.



    a.  Contents and Format.  The report will follow the format of figure 5-15.  Enclosure (1) to the report is the record (figure 5-16); enclosure (2) is the minority report (if any).  

The board must include recommendation regarding transfer to the IRR if required by MARCORSEPMAN, paragraph 6319.5d. See paragraph 6207 for homosexual conduct cases and paragraph 6319.5e of the MARCORSEPMAN if the respondent is eligible for retirement or transfer to the FMCR.



    b.  Signatures.  Only those members concurring in all the majority’s findings and recommendations will sign the report.

	

    c.  Minority report.  See MARCORSEPMAN, paragraphs 6319.6 and 6320.1j.  Any member disagreeing with a finding or recommendation of the board must submit a minority report.  Anyone signing a minority report will not sign the majority report.



9.  The Board's RECORD.  MARCORSEPMAN, paragraphs 6319 and 6320.



    a.  When Required.  A record will be prepared in every case.



    b.  Contents.  The record will follow the format of figure 5-16. 



The record has two parts:  a summarized transcript (verbatim if the convening authority so directs) of the hearing and all exhibits.   All exhibits must be legible and clearly marked.  The record must explain any rulings on the admissibility of evidence.  The record must also explain the absence of the respondent if the respondent is absent from all or part of the proceedings.  The

transcript will contain a summary of testimony of (a) any witness testifying at the board under oath and (a) any unsworn oral statements made by the respondent or counsel on behalf of the respondent.  In a summarized transcript, argument of counsel need not be summarized.  



    c.  Authentication.  The board president and recorder must authenticate the record of proceedings by reviewing and signing
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it; see MARCORSEPMAN, paragraph 6320 if the president and recorder are unavailable for signature.



10.  Forwarding Report.  



	a.  Forwarding to Convening Authority.  The senior member of the board forwards to the convening authority the original report of the board.  



	b.  Convening Authority's Letter of Recommendation / Endorsement.  



	    (1)  Format.  The convening authority will forward the report via the chain of command to the COMMARFORRES (SJA) with a letter/endorsement in the format of figure 5-17 of this SOP.  TO PREVENT DUPLICATION, DO NOT INCLUDE--AS ENCLOSURES TO THE COMMAND ENDORSEMENT--COPIES OF ANY DOCUMENTS WHICH ARE ALREADY INCLUDED WITH THE BOARD'S RECORD OR REPORT.



	    (2)  Content.  The convening authority may comment on the respondent or the proceedings.  



		(a)  Comment by defense.  The convening authority's endorsement should include comments from the defense counsel on the board, if any, and the response by the recorder to those comments.  



		(b)  Unsatisfactory participation.  In unsatisfactory participation cases, the convening authority must comment on the matters noted at paragraph 5101.1c of this SOP if the board did not cover them.  Include a worksheet like figure 5-9 as an enclosure if it was not included as a government exhibit.



		(c)  Agreement or disagreement with board decisions.  The convening authority may agree or disagree with the board's findings and recommendations.  Before doing so, the convening authority should review the separation authority's options (paragraph 6309 of the MARCORSEPMAN), especially in those cases in which a board recommends retention (paragraphs 6309.2 and 6309.3 of the MARCORSEPMAN). 



5103.  RETURN OF PACKAGES BY MARFORRES FOR CORRECTION.  The SJA MARFORRES tries to correct defective packages by fax or telephone.  When the package must be returned for correction, it is sent directly to the command and not via the chain of command.  Likewise, corrections may be returned directly to MARFORRES.  Commands returning defective packages without correcting them will have them returned again.
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5104.  ACTION BY THE DISCHARGE AUTHORITY.  The COMMARFORRES endorses every administrative discharge proceeding.  If MARFORRES approves a discharge, it will forward to CMC the original discharge package for inclusion in the respondent's official records. Copies of the completed recommendation will be maintained by the Marine’s unit in accordance with SECNAVINST 5212.5.
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   CHAPTER 5       



ENLISTED ADMINISTRATIVE DISCHARGES



SECTION 2:  ADMINISTRATIVE PROCEDURES IN SPECIFIC TYPES OF CASES





5200.  UNSATISFACTORY PARTICIPATION IN THE READY RESERVE



1.  MARCORSEPMAN.  See paragraph 6213.  



2.  Least Favorable Characterization.  Other than honorable. 



3.  Board Entitlement.  All cases since OTH is the least favorable characterization that can be received.  



4.  Additional Guidance.  



    a.  Definition of Unsatisfactory Participation.  Reservists may be processed for discharge for unsatisfactory participation in the Ready Reserve for any of the reasons in Chapter 3 of the MCRAMM (MCO P1001R.l). 



    b.  SMCR Members Serving Under Their Initial Enlistment Agreement

("SMCR personnel with an EOS").  MCRAMM, paragraph 3301.



        (1) Unsatisfactory Participation Due to Excessive Unexcused Absences from Drills.  Unsatisfactory participation is the basis when the Marine has missed a minimum of nine unexcused absences from drills AS OF OR BEFORE THE DATE OF THE NOTIFICATION LETTER.  VIS screens 984 and 986 will be included as enclosures to the command letter of recommendation or as an exhibit in the board's record. 



        (2) Unsatisfactory Participation due to Missed Annual Training (AT).  Unsatisfactory participation is the basis when the Marine has missed AT AND has 5 unexcused absences from drills (before or after the AT).  A copy of the respondent's receipt for orders (or a sworn affidavit from at least one member of the command) will be included as an enclosure to the command letter of recommendation or as an exhibit in the board's record to show the respondent had actual knowledge of the orders to AT.



        (3) Fraudulent Enlistment Cases.  Paragraph 3104.3 of the MCRAMM imposes limitations on commuting distances for mandatory participants.  A Marine initially recruited into the reserves whose commuting distances exceed those limitations must have a waiver.  If the Marine does not have a waiver and misses drills, the command may process the Marine under paragraph 6204.2
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(erroneous enlistment) or 6204.33 (fraudulent enlistment) of the MARCORSEPMAN instead of paragraph 6213.



        (4) Transfer to the IRR. See paragraph 5100.1b(1) of this SOP.



    c.  SMCR Members NOT Serving under Their Initial Enlistment Agreement ("SMCR personnel without an EOS").  Unsatisfactory participation is the basis when the Marine has unexcused absences from drill or is otherwise an unsatisfactory participant as defined at paragraph 3302 of the MCRAMM.  Instead of being administratively discharged from the SMCR for unsatisfactory participation, the Marine may request transfer to the IRR; see paragraph 5100.1e(2) of this SOP when the Marine requests transfer to the IRR.



    d.  Counseling.  The MARCORSEPMAN does not require administrative reduction; letters concerning unsatisfactory participation; or 6105 counseling before initiating discharge for unsatisfactory participation.  However, in unsatisfactory participation cases, MARFORRES requires that the command letter of recommendation contain the information found at paragraph 5101.1 of this SOP (see 5102.10 for board cases).  Although not a prerequisite for discharge for unsatisfactory participation, 6105 counseling entries can be used to assist in providing this information.  



    e. Effect of TNPQ/NPQ.  See Appendix D of Marine Corps Order P5000.14 (Marine Corps Administrative Procedures) for an overview of procedures for Marines who are temporary not physically qualified (TNPQ) or not physically qualified (NPQ).  





5201.  MISCONDUCT



1.  MARCORSEPMAN.  



	a.  General.  See paragraph 6210.  The most frequently used bases here are minor disciplinary infractions; pattern of misconduct; drug abuse; and commission of a serious offense. 



	b.  Characterization.  Usually OTH.  



WARNING FOR RESERVISTS:



	    (1)  Restrictions on general or other than honorable characterization.  Under paragraph 1004.4d of the MARCORSEPMAN,  honorable is the standard characterization for discharge based on conduct in the civilian community by a reservist not on active duty or active duty for training at the time of the conduct.
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Paragraph 1004.4d imposes the following thresholds for general and OTH characterization in these cases:  



         --general:  the conduct must adversely affect overall effectiveness of the Marine Corps, including military morale and efficiency;



		--OTH:  the conduct must be "service related," i.e., directly affect performance of military duties.



Commands must provide evidence meeting these requirements IF recommending general or OTH characterization when the "serious offense" is conduct in the civilian community by a reservist not on active duty or active duty for training at the time of the conduct.  Paragraph 1004.4d is irrelevant, however, if general characterization is appropriate based on service record alone--without regard to the conduct (example:  proficiency and conduct marks which require a general discharge in any case).



	    (2)  Alternative method of processing.  If a reservist has committed misconduct and has also missed drills (usually due to confinement), the command should process the Marine under paragraph 6213 of the MARCORSEPMAN for unsatisfactory participation; if processed under 6213, the Marine may receive a general or other than honorable discharge without regard to the limitations of paragraph 1004.4d.  If the Marine continues to attend drills, then the only basis is commission of a serious offense, and the package must include information satisfying paragraph 1004.4d if the command recommends a general or other than honorable discharge.



2.  Minor Disciplinary Infractions



    a.  MARCORSEPMAN.  See paragraph 6210.2.  



    b.  Least Favorable Characterization.  OTH.  See the warning at paragraph 5201.1b concerning reservists.

 

    c.  Board Entitlement:  All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional guidance.  



	   (1)  Nature of Misconduct.  The minimum of THREE instances of misconduct contemplated by this specific basis for discharge must occur in the current enlistment and must be offenses which would have been or have been referred to NJP.  The misconduct, however, need NOT have been referred to a court-martial, civilian court, or NJP.  At a minimum, the conduct must be documented on page 11 of the SRB; other documentation (such as fitness reports, letters, or law enforcement reports)
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should also be included as an enclosure to the command letter of recommendation or as an exhibit in the board's record.



	   (2)  Counseling.  Counseling done in accordance with MARCORSEPMAN, paragraph 6105 and recorded properly in the SRB is mandatory before initiating discharge under this section and should be done after the first instance of misconduct.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable relation" between the counseling entry and the recommended basis for discharge.  



3.  Pattern of Misconduct



    a.  MARCORSEPMAN.  See paragraph 6210.3.  



    b.  Least Favorable Characterization.  OTH.  See the warning at paragraph 5201.1b concerning reservists. 



    c.  Board Entitlement:  All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional Guidance.  



	   (1)  Nature of Misconduct.  The TWO instances of misconduct contemplated by this specific basis for discharge must occur within one enlistment; they need NOT have been referred to a court-martial, civilian court, or NJP.  At a minimum, the conduct must be documented on page 11 of the SRB; other documentation (such as fitness reports, letters, or law enforcement reports) should also be included as an enclosure to the command letter of recommendation or as an exhibit in the board's record. 



	   (2)  Counseling.  Counseling done in accordance with MARCORSEPMAN, paragraph 6105 and recorded properly in the SRB is mandatory before initiating discharge under this section and should be done after the first instance of misconduct.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable 

relation" between the counseling entry and the recommended basis for discharge.  



4.  Commission of a Serious Offense (Military or Civilian)



    a.  MARCORSEPMAN.  See paragraph 6210.6.



    b.  Least Favorable Characterization.  OTH.  See the warning at paragraph 5201.1b concerning reservists.   
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    c.  Board Entitlement:  All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional Guidance.



       (1)  Definition of "serious offense".  Paragraph 6210.6 of the MARCORSEPMAN defines "serious offense."  The offense can be military or civilian and it need NOT have been the subject of NJP (NJP is usually inappropriate for a "serious offense" anyway) or a military or civilian court conviction before the Marine can be separated for committing the offense.  The offense can be the basis for discharge even if military or civilian authorities do NOT prosecute it, but see MARCORSEPMAN, paragraph 6106 which limits discharges based on offenses for which the Marine was found NOT GUILTY.



       (2)  Evidence.  Enclosures to the command letter of recommendation or exhibits in the board's record must include detailed information which proves by a preponderance of the evidence that the member in fact committed a serious offense.



       (3)  Serious Offense vs. Civilian Conviction.  Marines convicted by civilian authorities should be processed under this paragraph to eliminate the additional procedures required under misconduct (civilian conviction).



       (4)  Counseling.  Counseling in accordance with MARCORSEPMAN, paragraph 6105 is NOT required.



5.  Civilian Conviction



    a.  MARCORSEPMAN.  See paragraph 6210.7.



    b.  Least Favorable Characterization.  OTH.  See the warning at paragraph 5201.1b concerning reservists.   



    c.  Board Entitlement:  All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional Guidance.  Commands should NOT use this as the basis for a discharge.  Use instead misconduct (commission of a serious offense).  Any command desiring to use this basis must first  contact the MARFORRES SJA.  



6.  Sexual Harassment.  



    a.  MARCORSEPMAN.  See paragraph 6210.8.  



    b.  Least Favorable Characterization.  OTH.  See the warning at paragraph 5201.1b concerning reservists.    
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    c.  Board Entitlement:  All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional Guidance.  



	   (1)  Basis for Discharge.  This is NOT a separate basis for discharge; the basis will be one of the bases under misconduct (commission of a serious offense; civilian conviction; minor disciplinary infractions; or pattern of misconduct).



	   (2)  Definition of “sexual harassment”.  See MARCORSEPMAN, paragraph 1002.  Note that conduct must be connected to employment or the work place.  



	   (3)  Mandatory Processing.  MARCORSEPMAN, paragraph 6210.8a, requires processing in certain “substantiated” cases involving sexual harassment; paragraph 6210.8b defines “substantiated.”



	   (4)  Counseling.  Counseling is not required if the basis is commission of a serious offense or civilian conviction but is required if the basis is minor disciplinary infractions or pattern of misconduct.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable relation" between the counseling entry and the recommended basis for discharge.  



7.  Drug Abuse



    a.  MARCORSEPMAN.  See paragraph 6210.5.



    b.  Least Favorable Characterization.  OTH. See the warning at paragraph 5201.1b and below concerning reservists.  



    c.  Board Entitlement: All cases since OTH is the least favorable characterization that can be received.  



    d.  Additional Guidance



        (1)  Documentation.  Drug abuse cases must document drug abuse as defined by paragraph 6210.5.  If urinalysis is the basis for drug abuse, the factual basis must allege possession AND use to cover all bases; also, copies of the following MUST be included as enclosures to the command endorsement or as exhibits in the board's record:  the message from the Department of Defense (DOD) certified drug testing laboratory confirming the positive urinalysis; the Urine Sample Custody Document (DD Form 2624); and the page(s) from the command's ledger showing the respondent's signature at the time the sample was obtained.
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	   (2)  Mandatory Processing.  MARCORSEPMAN, paragraphs 6210.5a and 6210.5b, require processing for any involvement with drugs.



        (3)  Counseling.  Counseling under MARCORSEPMAN, paragraph 6105 is NOT required before initiating discharge proceedings under this section.  However, paragraph 4012.3x of the IRAM requires page 11 documentation of confirmed instances of drug abuse.



        (4)  Screening.  Before initiating discharge proceedings for drug abuse, CO's and I-I's must carefully review and comply with the requirements of MCO P5300.12 (The Marine Corps Substance Abuse Program).  In particular, review MCO P5300.12, paragraph 2204.1, which requires that Marines identified and confirmed as drug users be screened by a trained substance abuse counselor, and--if drug dependency is suspected--afforded diagnosis for possible drug dependency by a qualified medical officer.  See also MARCORSEPMAN, paragraphs 6210.5 and 6303.3 regarding screening for drug dependency; these requirements apply only in cases of DEPENDENCY and not in cases of ABUSE.



	  (5)  CHARACTERIZATION:  WARNING FOR RESERVISTS.  If the drug abuse is by a reservist not on active duty or active duty for training at the time of the abuse, paragraph 1004.4d of the MARCORSEPMAN prohibits general or other than honorable characterization unless certain conditions are met.  See previous discussion at paragraph 5201.1b of this Sop.



		(a)	Cases not based on urinalysis.  The command must supply information satisfying the requirements of paragraph 1004.4d if the command recommends a general or other than honorable discharge.



		(b) Cases based on urinalysis of sample collected while the Marine is on active or inactive duty.  In the typical case, a reservist submits a urine sample while on active or inactive duty at the drill or annual training site; the urinalysis indicates drug use; but the command cannot determine when the Marine used or possessed the drug.  Use and possession may have occurred while the Marine was on duty but more likely preceded his entry into a duty status.  If the command cannot prove the drugs were used and possessed while the Marine was in a duty status, then the following rules apply:  



		(i)  THC or (meth)amphetamines are detected.  THC indicates use of marijuana.  The command may recommend a general or OTH discharge without regard to 1004.4d since metabolites of THC and (meth)amphetamines in urine are illegal or controlled, therefore making a Marine's possession of them illegal at any time.
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          (ii)  BZE is detected.  BZE indicates use of cocaine.  The command must supply information satisfying the requirements of paragraph 1004.4d if it recommends a general or OTH discharge since BZE is not an illegal or controlled substance.  Thus, if the use or possession took place before the duty status began, the use or possession is conduct in the civilian community, triggering 1004.4d.  The command may include evidence of effects of drug use (intoxication, etc.); effects on mobilization potential; effects on morale; and decreased trust and confidence in the Marine (especially a NCO or staff NCO) by subordinates and/or superiors.  This information must be provided in the command letter of recommendation (if the case is not before a board) or introduced by the recorder as evidence (if the case is before a board).



8.  Participation in Supremacist or Extremist Organizations.  



    a.  MARCORSEPMAN.  See paragraph 6210.9 (change 2).  



    b.  Least Favorable Characterization.  OTH if the basis is any form of misconduct; general or honorable if the basis is Secretarial plenary authority.  See the warning at paragraph 5201.1b concerning reservists.    



    c.  Board Entitlement:  The Marine is entitled to a board if the basis is any form of misconduct; the Marine is not entitled to a board if the basis is Secretarial plenary authority.  



    d.  Additional Guidance.  CALL SJA MARFORES FOR GUIDANCE.  



	   (1)  Basis for Discharge.  This is NOT a separate basis for discharge; the basis will be one of the bases under 

misconduct (commission of a serious offense; civilian conviction; minor disciplinary infractions; or pattern of misconduct) or will be Secretarial plenary authority (paragraph 6214, MARCORSEPMAN).  



	   (2)  Mandatory Processing.  MARCORSEPMAN, paragraph 6210.9, requires processing after the first “substantiated” incident meeting the criteria in paragraph 6210.9a; paragraph 6210.9b defines “substantiated.”



	   (3)  Counseling.  Counseling is not required if the basis is commission of a serious offense, civilian conviction, or Secretarial plenary authority but is required if the basis is minor disciplinary infractions or pattern of misconduct.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable
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relation" between the counseling entry and the recommended basis for discharge.



9.  Sexual Perversion.  See MARCORSEPMAN, paragraph 6210.4.  This is not a basis for discharge; conduct meeting the definition of “sexual perversion” in MARCORSEPMAN, paragraph 1002, must be processed as  commission of a serious offense (MARCORSEPMAN, paragraph 6210.6) or civilian conviction (MARCORSEPMAN, paragraph 6210.7).



5202.  UNSATISFACTORY PERFORMANCE



1.  MARCORSEPMAN.  See paragraph 6206.



2.  Least Favorable Characterization.  General (under honorable conditions).  



3.  Board Entitlement.  Only if the Marine has 6 or more years of active and inactive service.



4.  Additional Guidance



    a.  Counseling.  Counseling in accordance with MARCORSEPMAN, paragraph 6105 and recorded properly in the SRB is mandatory before initiating discharge under this section.  PROPER 6105 COUNSELING ABOUT A PFT FAILURE SHOULD BE RECORDED IN THE SERVICE RECORD BOOK ON THE SAME DAY THE MARINE FAILS THE PFT.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable relation" between the counseling entry and the recommended basis for discharge.  



    b.  PFT Failures.  For PFT failures, the command letter of recommendation must include copies of the PFT score sheets which CLEARLY show that the Marine failed the PFT.  



    c.  Other Basis for Discharge.  If the Marine can be processed for unsatisfactory participation (missing drills), the command may use that basis instead of unsatisfactory performance.



    d.  Weight Control Failure.  Weight control failure IS NO LONGER A SUBCATEGORY OF UNSATISFACTORY PERFORMANCE.  SEE THE PARAGRAPH BELOW.



5203.  WEIGHT CONTROL FAILURE



1.  MARCORSEPMAN.  See paragraph 6215.



2.  Least Favorable Characterization.  General (under honorable conditions).  
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3.  Board Entitlement.  Only if the Marine has 6 or more years of active and inactive service.



4.  Additional Guidance.  Marines who fail to meet weight standards in MCO 6100.10 may be processed for discharge for weight control failure.

  

	a.  Other Bases for Discharge.  This basis will NOT be used if another basis (such as misconduct or unsatisfactory participation or performance) is available.  See paragraph 6215, MARCORSEPMAN.  



	b.  Enclosures to Command Recommendation for Discharge.  The following must be included:



        (1) The Request for Preliminary Medical Evaluation form in enclosure (4) to MCO 6100.10, completed through the fifth endorsement.  An ACHCP (appropriately credentialed health care provider) must sign the first and fifth endorsements.  The ACHCP must be a medical officer, contract physician, nurse practitioner, or physician's assistant; the signature of a corpsman is NOT sufficient.  The signature block will state CLEARLY the name, grade, armed force, medical title, and organization (as appropriate) of the ACHCP who diagnosed the cause of the respondent's deficiency.



        (2) A copy of the Weigh-in Progress Chart.  If the respondent received an extension beyond the initial evaluation period, attach a statement from the officer who approved the request, indicating date approved and length of extension.  An ACHCP must reevaluate the Marine at the end of the extension.



	c.  Counseling.  



	    (1)  Basic Requirement.  Counseling done in accordance with MARCORSEPMAN, paragraph 6105 and recorded properly in the SRB is mandatory before initiating discharge under this section.  PROPER 6105 COUNSELING ABOUT THE WEIGHT PROBLEM WILL BE DONE AND RECORDED IN THE SERVICE RECORD BOOK ON THE SAME DAY THE MARINE IS INITIALLY ASSIGNED TO WEIGHT CONTROL.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable relation" between the counseling entry and the recommended basis for discharge.  



	    (2)  Other Weight Control Requirements.  The 6105 counseling is required for administrative discharge purposes although a page 11 entry is not required to record assignment to weight control for unit diary purposes.  The 6105 counseling is different from the counseling that paragraph 6j(1) of the weight
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control order requires (when the Marine does not lose weight within two weeks (one month for SMCR) of assignment to weight control. 



	d.  Time Periods.  Follow closely the time periods (and extensions) in MCO 6100.10 for losing weight.  Ensure that reevaluation is conducted 6 months after the initial assignment to weight control.  



5204.  HOMOSEXUAL CONDUCT



1.  MARCORSEPMAN.  See paragraph 6207.



2.  Least Favorable Characterization.  OTH.  See paragraph 5201.1b concerning reservists. 



3.  Board Eligibility.  All cases regardless of length of service or possible characterization.



4.  Additional Guidance. CALL MARFORRES BEFORE ACTING.  Before investigating or initiating administrative discharge for this basis, contact the SJA MARFORRES.  This contact should be made immediately upon learning of conduct which may form the basis for such a discharge.



5205.  PERSONALITY DISORDER



    a.  MARCORSEPMAN.  See paragraph 6203.3.



    b.  Least Favorable Characterization.  General (under honorable conditions).  



    c.  Board Entitlement.  Only if the Marine has 6 or more years of active and inactive service.



    d.  Additional Guidance.  



	   (1)  Evidence.  Paragraph 6203.3 requires diagnosis by a psychiatrist (or psychologist) and nonmedical evidence.  Before sending a Marine for mental health evaluation, review SECNAVINST 6320.24.



 	   (2)  Other Bases for Discharge.  Do not use personality disorder when discharge is warranted for misconduct or unsatisfactory performance. 



	   (3)  Counseling.  Counseling done in accordance with MARCORSEPMAN, paragraph 6105 and recorded properly in the SRB is mandatory before initiating discharge under this section; counseling is not required if a qualified medical officer concludes the Marine is suicidal or a danger to himself or to
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others.  See paragraphs 6105.3 and 6105.4 for guidance on determining time limits for overcoming deficiencies and if deficiencies have been overcome.  Note the requirement in 6105.5 for a "reasonable relation" between the counseling entry and the recommended basis for discharge.  





5206.  DEFECTIVE ENLISTMENT AND INDUCTION



1.  General Information



    a.  Erroneous Enlistment/Reenlistment



	   (1) MARCORSEPMAN.  See paragraph 6204.2.



	   (2) Least Favorable Characterization.  General (under honorable conditions).  



	   (3) Board Entitlement.  Only if the Marine has 6 or more years of active and inactive service.



	   (4) Additional Guidance.   A CO or I-I who receives credible information that a member has entered the Marine Corps erroneously will thoroughly inquire into the matter and will contact the recruiting office involved.  A complete report will be promptly made to the Commandant of the Marine Corps (MR or RES, as appropriate) via this Headquarters.  The discharge authority is CMC (MCRC for reservists not on active duty).  



    b.  Fraudulent Enlistment



	   (1) MARCORSEPMAN.  See paragraph 6204.3.



	   (2) Least Favorable Characterization.  Other than honorable.  



	   (3) Board Entitlement.  All cases since OTH is the least favorable characterization that can be received.  



	   (4) Additional Guidance.  None.





5207.  REQUESTS FOR DISCHARGE BY REASON OF DEPENDENCY OR HARDSHIP.  Marines may request to be separated by reason of dependency or hardship in accordance with MARCORSEPMAN, paragraph 6407.  Requests for discharge will be forwarded to the COMMARFORRES (ADJ) for review.  Statements from civilians  submitted by the Marine with the discharge request must be notarized by a certified notary.  The forwarding endorsement must comment upon the mobilization potential of the Marine applying for discharge under this section.
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5208.  REQUESTS FOR DESIGNATION AND DISCHARGE AS A CONSCIENTIOUS OBJECTOR



1.  MARCORSEPMAN.  See paragraph 6409.



2.  Additional Guidance.  See also MCO 1306.16.  During periods of mobilization ordered under section 673 of Title 10, U.S. Code, Marines requesting conscientious objector status will deploy to the station of initial assignment while their requests are pending.  Further deployment beyond that station is authorized under MCO 1306.16.



5209.  DISCHARGE IN LIEU OF TRIAL BY COURT-MARTIAL



1.  MARCORSEPMAN.  See paragraph 6419.



2.  Least Favorable Characterization.  Other than honorable conditions.  



3.  Additional Guidance.  A Marine cannot apply for this discharge unless charges have been preferred (sworn) for an offense for which a punitive discharge is authorized.  Also, the Marine must be afforded an opportunity to consult with qualified counsel concerning the request.  Unless the Marine waives the right to consult counsel, the defense counsel must also sign the request.  Marines in the grade of corporal and above must request administrative reduction to lance corporal as a condition to the request.
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ADMINISTRATIVE DISCHARGE OUTLINE AND CHECKLIST

(FOR MOST FREQUENTLY USED DISCHARGES)





STEP 1:  IDENTIFY THE STATUS OF THE RESPONDENT



A.  Active or Reserve (IRR or SMCR; obligor or non-obligor)

B.  Amount of active and inactive service

C.  Proximity to EAS, EOS, ECC, or retirement



STEP 2:  IDENTIFY THE SEPARATION AUTHORITY



A.  General rule:  MARFORRES

B.  Exceptions:

	1.  CMC:  MARCORSEPMAN--

		a.  6307.1c:  Active duty within 2 years of retirement

		b.  6204.2:  Erroneous enlistment 

	2.  SECNAV--

		a.  6214:  Plenary authority 

		b.  6307.1d:  Reservist within 2 years of retirement 

		c.  6309.b:  Retention cases 



STEP 3:  IDENTIFY THE BASIS OR BASES FOR DISCHARGE.



A.  General basis 

	1.  Misconduct

	2.  Unsatisfactory participation

	3.  Unsatisfactory performance 

	4.  Weight control failure 

		

B.  Specific basis        

	1.  Misconduct

		a.  Minor disciplinary infractions

		b.  Pattern of misconduct 

		c.  Drug abuse

		d.  Commission of a serious offense



	

	2.  Unsatisfactory participation (missed drills)

																

	3.  Unsatisfactory performance

		a.  PFT failure

	4.  Weight control failure 

		a.  Failure to maintain standards of MCO 6100.10







	Figure 5-1 Administrative Discharge Outline and Checklist

													5-35

STEP 4:  READ THE MARCORSEPMAN AND MARFORRES LEGAL SOP TO DETERMINE WHAT DOCUMENTATION IS NEEDED.



A.  Misconduct

	1.  Minor disciplinary infractions

		

          a.  At least 3 instances in CURRENT enlistment

		b.  Page 11 counseling



	2.  Pattern of misconduct 

		a.  At least 2 instances in ONE enlistment

		b.  Page 11 counseling



B.  Unsatisfactory participation

	1.  Missed drills:  VIS S984 and D986

	2.  Missed AT:  Orders signed/received by Marine 



C.  Unsatisfactory performance (PFT failure)

	1.  PFT score sheet 

	2.  Page 11 counseling



D.  Weight control failure

	1.  Endorsement required by MCO 6100.10

	2.  Page 11 counseling 

	3.  Weigh-in sheets



STEP 5:  PREPARE NOTIFICATION AND ACKNOWLEDGMENT OF RIGHTS.



A.  Contents of notification [Figure 5-2 or 5-4]

	1.  General basis 

	2.  Specific basis

	3.  Factual basis

 	4.  Characterization [See limits at MARCORSEPMAN 1004.4]

		a.  Recommended

		b.  Least favorable 

	5.  Automatic reduction if E-4 or above if OTH

	6.  Rights

		a.  Board 

		b.  No board 

	7.  Additional rights if confined by civilian authorities [MARCORSEPMAN 6303.4a]

	8.  Time limit for Marine to return AOR

	9.  Signatures

		a.  If Division/FSSG reservist, personally by

			reserve CO (or unavailability indicated)

		b.  If Division/FSSG active duty or reservist,

			by I-I personally

		

	Figure 5-1 Administrative Discharge Outline and Checklist

(continued)
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		c.  If Wing active or reservist, by site commander

			personally 	



10.  Enclosures to notification letter

		a.  (1) is BCNR/NDRB form

		b.  (2) is acknowledgment of rights



B.  Contents of acknowledgment of rights [Figure 5-3 or 5-5] 

	1.  General basis

	2.  Specific basis

	3.  Factual basis

	4.  Characterization (MATCHES NOTIFICATION)

		a.  Recommended

		b.  Least favorable

	5.  Automatic reduction if E-4 or above if OTH

	6.  Rights (MATCHES NOTIFICATION)

		a.  Board

		b.  No board

   	7.  Additional rights if confined by civilian authorities [MARCORSEPMAN 6304.4a]

	8.  Time limit for Marine to return AOR

														

STEP 6:  SERVE NOTIFICATION AND ACKNOWLEDGMENT OF RIGHTS.	   

	       

A.  Active duty:  Serve in person at command 



B.  Reservist:  IS THE MARINE WITHIN 50 MILE RADIUS OF UNIT?



    IF NO, SEND NOTIFICATION BY CERTIFIED MAIL (RETURN RECEIPT REQUESTED) AND EXPLAIN IN THE COMMAND ENDORSEMENT THAT THE MARINE LIVES OUTSIDE THE 50 MILE RADIUS.



    IF YES, SEND SOMEONE TO HAND DELIVER THE NOTIFICATION OF DISCHARGE PROCEEDINGS.  IF HAND DELIVERY FAILS, OR IF THE MARINE REFUSES TO SIGN A RECEIPT ACKNOWLEDGING DELIVERY, USE CERTIFIED MAIL.    



STEP 7:  ACTION AFTER SERVICE



A.  RECORD SERVICE PROPERLY.



	1.  FOR SUCCESSFUL PERSONAL SERVICE, COMPLETE FIGURE 5-6 AND INCLUDE IT AND FIGURE 5-7 AS ENCLOSURES TO THE COMMAND ENDORSEMENT.			







	Figure 5-1 Administrative Discharge Outline and Checklist

 (continued)
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	2.  FOR SERVICE BY MAIL, COMPLETE FIGURE 5-6 AND INCLUDE IT AS AN ENCLOSURE TO THE COMMAND ENDORSEMENT ALONG WITH THE WHITE POSTAL MAIL RECEIPT (PS FORM 3800); GREEN CARD (PS FORM 3811); AND MAILING ENVELOPE WITH POSTAL ANNOTATIONS (IF THE ENVELOPE WAS RETURNED AS UNCLAIMED OR UNDELIVERABLE). 



B.  WAIT THE PROPER LENGTH OF TIME BEFORE FORWARDING THE COMMAND RECOMMENDATION TO MARFORRES.



	1.  Forward after whichever of the following occurs first:  



		--AOR returned before time expires; or

		--package is returned unclaimed; or

		--the time for responding expires.  



	2.  Time limits for returning the AOR:  

	

		Service made in person (USMC):  2 days.

		Service by mail or in person (USMCR):   20 days from the date of signature on the green card

		Service in person or by mail for a Marine IHCA (USMC/R):  30 days from date the Marine signed a receipt (if service in person) or from the date of signature on the green card (if service was by mail).



	C.  ANNOTATE THE AOR IF (1) SERVICE WAS BY MAIL AND THE MARINE RECEIVED THE PACKAGE BUT DID NOT RETURN OR ACKNOWLEDGE RECEIPT OF IT OR (2) THE MARINE DID NOT SIGN THE AOR OR SELECT THE RIGHTS ON THE 	AOR.  



	D.  IF THE RESPONDENT REQUESTS A BOARD, CONVENE A BOARD OR FORWARD THE PACKAGE TO THE PROPER APPOINTING AUTHORITY.  



STEP 8:  PREPARING FOR A BOARD.  (If no board, skip to 9)



A.  Prepare appointing order (see Figure 5-11)

	1.  Name members IAW MARCORSEPMAN 6315.1

	2.  Appointing authority/reserve CO NOT member of board

	3.  Obtain defense counsel by sending RLS to MARFORRES SJA (see Figure 4-1 of this SOP)

	4.  Only one signature required:  PERSONAL signature of officer appointing the board

		

B.  Notify members, respondent, and defense counsel of date, time, and place of board; notify respondent by letter sent certified mail (see Figure 5-12)

    



	Figure 5-1 Administrative Discharge Outline and Checklist
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C.  Recorder preparation:



	1.  Copies of exhibits for each member and counsel for respondent

	2.  Guide for members to use (Figure 5-13)

	3.  Notify witnesses

	4.  Findings and recommendations worksheet (Figure 5-15)

	5.  Tape recorder or someone to take notes during hearing

	6.  Order OMPF from CMC (MMSB) if respondent is E-5 or above



D.  Hold board:  Use Figure 5-13 as a guide



E.  Prepare REPORT of the board (see Figure 5-15 and 6319 and 6320 of the MARCORSEPMAN).



F.  Prepare RECORD of the board (see Figure 5-16)

	1.  See 6319 and 6320 of the MARCORSEPMAN 

    	2.  Include all exhibits (CLEAR COPIES, PROPERLY MARKED)



STEP 9:  PREPARE THE COMMAND LETTER OF RECOMMENDATION 



***  REVIEW COMMON ERRORS LIST AT FIGURE 5-10  ***



I.  FOR CASES WITHOUT BOARDS	(See Figure 5-8)



A.  Enclosures

	1.  Required enclosures included, marked, and in order

	2.  Enclosures NOT stapled



B.  Bases (general, specific, factual) and characterization

	1.  Match those in notification

	2.  Match those in acknowledgment of rights

	3.  Correct MARCORSEPMAN paragraph numbers cited 



C.  Facts and circumstances surrounding discharge



D.  Unsatisfactory participation cases



	1.  Minimum:  Summarize efforts to contact the Marine; to determine why he was missing drills; and to assist him in attending drills; do so by including Figure 5-9 as an enclosure; offer other comments, if any. 















	Figure 5-1 Administrative Discharge Outline and Checklist
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    2.  Optional:  Comment on/include as enclosures

		a.  Statements by supervisors in the chain of command concerning efforts to contact the Marine, determine why he was missing drills, and to assist him in attending drills.

	

      	b.  Administrative reduction letters

	

      	c.  Unsatisfactory participation letters



		d.  6105 Counseling entries



E.  Address false/inaccurate assertions or allegations Marine makes in statement or rebuttal.



F.  Explain service in person or by mail



G.  MARCORSEPMAN, paragraph 1004.4d matters (if necessary)



H.  Mobilization potential/security clearance



I.  Signatures



    1.  If Division/FSSG reservist, personally by reserve CO (or unavailability indicated).



    2.  If Division/FSSG active duty or reservist, by I-I personally.



    3.  If Wing active or reservist, by site commander personally.





II.  FOR CASES WITH BOARDS (See Figure 5-17)



A.  Enclosures

	1.  Required for board report 

	2.  Other enclosures NOT already included with report



B.  Comments [include info on unsatisfactory participation (see D above) if record omits such info]



C. Signature by convening authority only 
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STEP 10:  MAIL PACKAGE TO MARFORRES (OSJA) 



	A.  Original to MARFORRES (copy only if 5101 of SOP requires)



	B.  Command retains a copy



	C.  Route via chain of cmd if superior cmd so requires
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                         			                          SSIC

                                                      	      Code

                                                      	      Date



CERTIFIED # _________________________



From:  Commanding Officer/Inspector-Instructor

To:    Grade, Name, SSN/MOS, Component



Subj:  NOTIFICATION OF DISCHARGE PROCEEDINGS



Ref:   (a) MCO P1900.16 (MARCORSEPMAN)



Encl:  (1) Purpose and Scope of the NDRB and BCNR

       (2) Acknowledgment of Respondent's Rights



1.  You are hereby notified that I intend to recommend to the Commander, Marine Forces Reserve that you be discharged from the U.S. Marine Corps/U.S. Marine Corps Reserve in accordance with paragraph __________ of the reference by reason of:



    a.  GENERAL BASIS:  This will be the paragraph title, i.e., misconduct or unsatisfactory participation.  If processed for more than one basis, indicate each basis separately.



    b.  SPECIFIC BASIS:  This is the subparagraph under the title, i.e., drug abuse, or other description (example:  missed drills).



    c.  FACTUAL BASIS:  This is the factual evidence supporting the recommendation, e.g., urinalysis of urine sample submitted 3 March 19__ indicated use of cocaine.  For unsatisfactory participation, list the dates and numbers of missed drills; for example:	7 Feb 19__:  2

		8 Feb 19__:  3





2.  The least favorable characterization of service which you may receive is ***.  Although the Commander, Marine Forces Reserve will make the determination of characterization if you are separated, I am recommending you receive an [**insert one:  honorable; general (under honorable conditions); or other than honorable conditions] discharge.







Figure 5-2.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS Required.
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Subj:  NOTIFICATION OF DISCHARGE PROCEEDINGS



3.  You are advised that if a Marine serving in pay grade E-4 or above is administratively separated under other than honorable conditions, the Marine will be administratively reduced to pay grade E-3 effective upon discharge in accordance with paragraph 6311.8 of the reference.



4.  As a result of these discharge proceedings, you have the following rights:



    a.  You have the right to consult with qualified counsel prior to electing or waiving any of your rights.  It is in your interest to do so prior to waiving any of your rights.



    b.  You have the right to request a hearing before an administrative discharge board in accordance with paragraph 6304 of the reference.



    c.  You have the right to present written statements to the Commander, Marine Forces Reserve in rebuttal to this proposed discharge and in lieu of having a hearing.



    d.  You have the right to obtain a copy of all documents that will be forwarded to the Commander, Marine Forces Reserve supporting this proposed discharge.  Classified documents will be summarized.



    e.  You have the right to waive any of these rights after being afforded an opportunity to consult with counsel.



5.  Should you request a hearing before an administrative discharge board, you will be afforded the following rights:



    a.  To appear in person before such a board or be represented by counsel if confined by civil authorities.



    b.  To be represented by appointed military counsel, or military counsel of your choice if available.



    c.  To be represented by civilian counsel if you desire and at your own expense.

    

    d.  To challenge voting members of the board or the legal advisor, if any, for cause only.





Figure 5-2.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS Required.





5-43

Subj:  NOTIFICATION OF DISCHARGE PROCEEDINGS



    e.  To testify in your own behalf, subject to the provisions of Article 31, UCMJ (Compulsory Self-Incrimination Prohibited).



    f.  At any time during the proceedings, you or your counsel may submit written or recorded matter for consideration by the board.

  

    g.  You or your counsel may call witnesses on your behalf.



    h.  You or your counsel may question any witness who appears before the board.



    i.  You or your counsel may present argument prior to the board closing the hearing for deliberation on findings and recommendations.



    j.  Upon written request to the Convening Authority, to be provided a copy of the report of the board and the endorsement thereon.



    k.  Failure to appear at a hearing without good cause constitutes a waiver of your right to be present at the hearing.



    l.  You have the right to make a sworn or unsworn statement.



    m. You have the right to examine evidence presented by the board, to cross examine witnesses appearing before the board, to submit evidence before the board, and to present final argument before the board.



    n.  Failure to respond after being afforded a reasonable opportunity to consult with counsel constitutes waiver of the rights in paragraph 6304.1d to 1m of the reference.



6.  Information on the Navy Discharge Review Board and the Board for Correction of Naval Records is at enclosure (1).



7.  [USE WHEN RESPONDENT IS IHCA].  Since you are confined by civilian authorities, the following modifications and additions to the rights above apply:



    a.  The military counsel appointed to assist you for

administrative discharge purposes is (NAME)  address is           and phone number is             .



Figure 5-2.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS Required.
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Subj:  NOTIFICATION OF DISCHARGE PROCEEDINGS



	b.  Being confined, you have no right to appear before the board;  the board will proceed in your absence; and your counsel will present your case to the board on your behalf.



	c.  Action on the board will be suspended for 30 days from the date you receive this notification to give you the opportunity to exercise the rights in this notification.  Failure to respond within those 30 days will be considered a waiver of rights.





SIGNATURE OF I-I/SITE CDR			SIGNATURE OF CO		

TYPED NAME AND TITLE				TYPED NAME AND TITLE

































































Figure 5-2.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS Required.
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�(Unit Letterhead)

                       

                                                      	SSIC

                                                      	Code

                                                      	Date





From:  Grade, Name, SSN/MOS, Component

To:    Commanding Officer/Inspector-Instructor, (mailing address)



Subj:  ACKNOWLEDGMENT OF RIGHTS TO BE EXERCISED OR WAIVED IN

       CONNECTION WITH DISCHARGE PROCEEDINGS



Ref:   (a) CO's ltr _______

       (b) MARCORSEPMAN



1.  _____ I acknowledge receipt of reference (a) notifying me that I am being recommended for administrative discharge from the U.S. Marine Corps/U.S. Marine Corps Reserve in accordance with paragraph ________ of reference (b) by reason of:



    a.  GENERAL BASIS:   (Must match that in notification).



    b.  SPECIFIC BASIS:  (Must match that in notification).



    c.  FACTUAL BASIS:   (Must match that in notification).



2.  _____ I understand that I am being recommended for discharge with an ***  characterization of service and that the least favorable characterization which I may receive is ***. [***  must match that in notification]



3.  _____ I understand that if I am serving in pay grade E-4 or above and administratively separated with an other than honorable characterization of service that I will be administratively reduced to pay grade E-3 effective upon discharge in accordance with paragraph 6311.8 of reference (b).



4.  In view of the above, I choose to exercise the following rights by initialing each choice.



  a.  ______  I ___have/___have NOT consulted with counsel.  I understand it is in my best interests to do so prior to exercising or waiving any of my rights.  My counsel's name, grade, and Armed Force is:  _____________________________________





	Figure 5-3.--Sample Acknowledgment of Rights for Members when an Administrative Discharge Board IS Required--Continued.
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	b.  ______ I ___do/___do NOT request a hearing before an administrative discharge board.



	c.	_____ In lieu of a hearing, I ___have/___have NOT included written statements in rebuttal to this proposed separation.



	d.	_____ I ___do/___do NOT desire to obtain copies of documents that will be forwarded to the Commander, Marine Forces Reserve, supporting this proposed discharge.



5.  If I requested a hearing before an administrative discharge board, I realize I have the following rights:



	a.	_____ To be present or represented by counsel if I am confined by civil authorities.



	b.	_____ To be represented by appointed military counsel (or military counsel of my choice, if available).



	c.	_____ To be represented by civilian counsel if I desire and at my own expense.



	d.	_____ To challenge voting members of the board or the legal advisor, if any, for cause only.



	e.	_____ To testify in my own behalf, subject to the provisions of Article 31, UCMJ (compulsory self-incrimination prohibited).





	f.	_____ At any time during the proceedings I or my counsel may submit recorded matter for consideration by the board.



	g.	_____ I or my counsel may call witnesses on my behalf.



	h.	_____ I or my counsel may question any witnesses who appears before the board.



	i.	_____ I or my counsel may present argument prior to the board's closing the hearing for deliberations on findings and recommendations.



	j.	_____ Upon written request to the convening authority, to be provided with a copy of the report of the board and the endorsement.



	Figure 5-3.--Sample Acknowledgment of Rights for Members when an Administrative Discharge Board IS Required--Continued.
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	k.	_____ Failure to appear without good cause at a hearing constitutes waiver of my right to be present at the hearing.



	l.	_____ I have the right to make a sworn or unsworn statement.



	m.   _____ I have the right to examine evidence presented by the board, to cross-examine witnesses appearing before the board, to submit evidence before the board, and to present final argument before the board.



	n.   _____ Failure to respond after being afforded a reasonable opportunity to consult with counsel constitutes waiver of the rights in paragraphs 6304.1d to 1m of the reference.



6.  _____ I have read and fully understand the Purpose and Scope of the NDRB and BCNR.



7.  [USE IF RESPONDENT IS NOT IHCA]  _____I SPECIFICALLY ACKNOWLEDGE THAT I UNDERSTAND THAT PROCESSING FOR ADMINISTRATIVE DISCHARGE DOES NOT RELIEVE ME FROM MY OBLIGATION TO SERVE ON ACTIVE AND/OR INACTIVE DUTY (INCLUDING ATTENDING RESERVE DRILLS) PENDING FINAL DECISION ON MY DISCHARGE.  I MUST CONTINUE MY NORMAL ACTIVE AND/OR INACTIVE DUTY UNLESS AND UNTIL MY COMMAND INFORMS ME IN WRITING THAT (1) I AM EXCUSED FROM ACTIVE AND/OR INACTIVE DUTY OR (2) I AM DISCHARGED. 



7.  [USE IF RESPONDENT IS IHCA] Since I am confined by civilian authorities, I understand the following:  

  

	a.  _____ Being confined, I have no right to appear before the board;  the board will proceed in my absence; and my counsel will present my case to the board on your behalf.



	c.  _____ Action on the board will be suspended for 30 days from the date I receive this notification to give me the opportunity to exercise the rights in this notification.  Failure to respond within those 30 days will be considered a waiver of rights.

_________________________			________________________

Witness            Date				Respondent        Date











	Figure 5-3.--Sample Acknowledgment of Rights for Members when an Administrative Discharge Board IS Required--Continued.
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FOR COMMAND USE ONLY (when AOR is not returned or is returned but is unsigned or improperly or incompletely executed).  The Marine (INITIAL ONE):



	__  did not return the AOR within the time limit indicated on the notification letter.

	___    to acknowledge receipt of the notification package

	__  returned the AOR but did not sign it

     __  returned the AOR but did not make a selection of rights





_____________________________________				__________

Signature of person initialing blank 				Date



































































	Figure 5-3.--Sample Acknowledgment of Rights for Members when an Administrative Discharge Board IS Required--Continued.
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		             (Unit Letterhead)



							                                                 											   SSIC

                                                      	   Code

                                                      	   Date





CERTIFIED # _________________________



From:  Commanding Officer/Inspector-Instructor

To:    Grade, Name, SSN/MOS, Component



Subj:  NOTIFICATION OF DISCHARGE PROCEEDINGS



Ref:   (a) MCO P1900.16 (MARCORSEPMAN)



Encl:  (1) Purpose and Scope of the NDRB and BCNR

       (2) Acknowledgment of Respondent's Rights



1.  You are hereby notified that I intend to recommend to the Commander, Marine Forces Reserve that you be discharged from the U.S. Marine Corps/U.S. Marine Corps Reserve in accordance with paragraph __________ of the reference by reason of:



    a.  GENERAL BASIS:  This will be the paragraph title, i.e., unsatisfactory performance.  If processed for more than one basis, indicate each basis separately.



    b.  SPECIFIC BASIS:  This is the subparagraph under the title, i.e., unsatisfactory performance of duties.



    c.  FACTUAL BASIS:  This is the factual evidence supporting the recommendation, i.e., failing the PFT on 2 Feb 19__ and 3 Mar 19__.  



2.  The least favorable characterization of service which you may receive is ***.  Although the Commander, Marine Forces Reserve will make the determination of characterization if you are separated, I am recommending you receive an *** discharge. [***  insert one:  honorable; or general (under honorable conditions)]











Figure 5-4.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS NOT Required
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3.  As a result of these separation proceedings, you have the following rights:



	a.  You have the right to consult with qualified counsel prior to electing or waiving any of your rights.  It is in your best interest to do so prior to waiving any of your rights.



	b.  You have the right to present written statements to the Commander, Marine Forces Reserve, in rebuttal to this proposed discharge. 



	c.  You have the right to obtain copies of documents that will be forwarded to Commander, Marine Forces Reserve, supporting the basis of this proposed separation.  Classified documents shall be summarized.



	d.  You may waive any of these rights after being afforded an opportunity to consult with counsel and failure to respond will constitute a waiver of these rights.



4.  Information on the purpose and scope of the NDRB and BCNR is at enclosure (1).



5. You will respond in writing to this notification by completing and returning enclosure (2) within the following times after receiving the notification:  two working days if you received it in person; 20 days if you received it by mail.  





SIGNATURE OF I-I/SITE CDR			SIGNATURE OF CO		

TYPED NAME AND TITLE				TYPED NAME AND TITLE































Figure 5-4.--Sample Notification of Discharge Proceedings for Members when an Administrative Discharge Board IS NOT Required--Continued
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(Unit Letterhead)

                       

                                                      														SSIC

                                                      	Code

                                                      	Date





From:  Grade, Name, SSN/MOS, Component

To:    Commanding Officer/Inspector-Instructor, (mailing address)



Subj:  ACKNOWLEDGMENT OF RIGHTS TO BE EXERCISED OR WAIVED IN

       CONNECTION WITH DISCHARGE PROCEEDINGS



Ref:   (a) CO's ltr _______

       (b) MARCORSEPMAN



1.  _____ I acknowledge receipt of reference (a) notifying me that I am being recommended for administrative discharge from the U.S. Marine Corps/U.S. Marine Corps Reserve in accordance with paragraph ________ of reference (b) by reason of:



    a.  GENERAL BASIS:   (Must match that in notification).



    b.  SPECIFIC BASIS:  (Must match that in notification).



    c.  FACTUAL BASIS:   (Must match that in notification).



2.  _____ I understand that I am being recommended for discharge with an ***  characterization of service and that the least favorable characterization which I may receive is ***.  [***  must match that in notification]



3.  In view of the above, I choose to exercise the following rights by initialing each choice.



  a.  ______  I ___have/___have NOT consulted with counsel.  I understand it is in my best interests to do so prior to exercising or waiving any of my rights.  My counsel's name, grade, and Armed Force is:  ______________________________________________          



    b.  _____  I ___have/___have NOT included written statements in rebuttal to this proposed discharge.







Figure 5-5.--Sample Acknowledgement of Rights for Members when an Administrative Discharge Board IS NOT Required--Continued
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    c. _____ I ___do/___do NOT desire to obtain copies of documents that will be forwarded to the Commander, Marine Forces Reserve, supporting this proposed discharge.



4.  I have read and fully understand the Purpose and Scope of the NDRB and BCNR.



5.  I SPECIFICALLY ACKNOWLEDGE THAT I UNDERSTAND THAT PROCESSING FOR ADMINISTRATIVE DISCHARGE DOES NOT RELIEVE ME FROM MY OBLIGATION TO SERVE ON ACTIVE AND/OR INACTIVE DUTY (INCLUDING ATTENDING RESERVE DRILLS) PENDING FINAL DECISION ON MY DISCHARGE.  I MUST CONTINUE MY NORMAL ACTIVE AND/OR INACTIVE DUTY UNLESS AND UNTIL MY COMMAND INFORMS ME IN WRITING THAT (1) I AM EXCUSED FROM ACTIVE AND/OR INACTIVE DUTY OR (2) I AM DISCHARGED. 





_________________________			________________________

Witness            Date				Respondent        Date





FOR COMMAND USE ONLY (when AOR is not returned or is returned but is unsigned or improperly or incompletely executed):  



The Marine (INITIAL ONE):



      did not return the AOR within the time limit indicated on the notification letter.

        refused to acknowledge receipt of the notification package

        returned the AOR but did not sign it

        returned the AOR but did not make a selection of rights







_____________________________________				__________

Signature of person initialing blank 					Date

 

		

















	Figure 5-5.--Sample Acknowledgement of Rights for Members when an Administrative Discharge Board IS NOT Required--Continued
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AFFIDAVIT OF SERVICE 



I certify that attempts to serve the Notification (dated_______), Acknowledgment of Rights, and BCNR/NDRB information on (Grade)_____ (Name)_____________ USMC/USMCR were made as follows:	 	    

SECTION I.  SERVICE IN PERSON:



___ WAS NOT ATTEMPTED since the Marine lives outside a 50-mile radius from the command.  See SERVICE BY MAIL below.



___ WAS UNSUCCESSFUL: attempted personally on (date)_____________ at (location) _____________________ by (grade) ____________ (name)_____________________________but the Marine __could not be located there/refused to acknowledge receipt.  See SERVICE BY MAIL below.



__  WAS SUCCESSFUL:  See the attached PERSONAL RECEIPT OF         NOTIFICATION OF DISCHARGE PROCEEDINGS.



SECTION II.  SERVICE BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED:



Date mailed:___________________Certified number:_____________        Mailed from:______________________________________________

Mailed by:_______________________________________________            Address mailed to:_________________________________________



IF DELIVERED, ATTACH ORIGINAL PS FORM 3800 (WHITE RECEIPT) AND PS FORM 3811 (GREEN CARD) SHOWING DELIVERY; IF NOT DELIVERED, ATTACH ENVELOPE SHOWING POSTAL STAMPS AND MARKINGS INDICATING REASON FOR NO DELIVERY.  



SECTION III.  RESULT OF SERVICE (PERSONAL OR MAIL): Marine ___did/___did not return the Acknowledgment of Rights.



SECTION IV. CERTIFICATION SIGNED/SWORN BEFORE COMMISSIONED OFFICER



Signature of person certifying information: _____________________ 

Grade:  ________________________   

Command:  ______________________	Billet:  ___________________	



SWORN AND SUBSCRIBED before me on _____________  19____.



Signature of commissioned officer:  ______________________________

Grade:  ________________________ 

Command:  ______________________   Billet:  ___________________



Figure 5-6.--Affidavit of Service
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(Unit Letterhead)

  									                          	    										SSIC

                                                      	Code

											Date





From:  Grade, Name, SSN/MOS, Component

To:	  Commanding Officer/Inspector-Instructor



Subj:	PERSONAL RECEIPT OF NOTIFICATION OF SEPARATION PROCEEDINGS



1.	On the ________ day of _______________, at_______________, I personally received the original Notification of Separation Proceedings dated ________________, the Acknowledgment of Rights form, and the Purpose and Scope of the Navy Discharge Review Board and Board for Correction of Naval Records form.





_________________________

Signature of Marine





_________________________

Witness













































Figure 5-7.--Personal Receipt of Notification of Discharge Proceedings.
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(Unit Letterhead)

                                                          													SSIC

                                                     	Code

       	                                            	Date



From:  Commanding Officer/Site Commander

To:	  Commander, Marine Forces, Reserve (Attention:  SJA), 4400   

       Dauphine Street, New Orleans, LA 70146

[Via:  Chain of Command, if required]



Subj:  RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE OF (GRADE,

	  FULL NAME, SSN/MOS, COMPONENT)



Ref:	  (a) MCO P1900.16 (MARCORSEPMAN)

	  (b) ForO P5800.4



Encl:  (1) Letter of Notification 

	   (2) Acknowledgment of Rights

	   (3) BCNR/NDRB information sheet

       (4) Affidavit of Service [include in all cases]

			***ENCLOSURE 5 WILL BE EITHER 5A, 5B, OR 5C BELOW***

		  (5A) Personal receipt of notification OR	

    	  (5B) Postal Forms 3800 and 3811 [SUCCESSFUL MAIL DELIVERY]

				  OR

       (5C) Postal Forms 3800 and 3811 with undeliverable

				  envelope                                     

				 [UNSUCCESSFUL MAIL DELIVERY]

  		  (6) Standard Page Side of SRB

		  (7) DD Form 1966

		  (8) VIS Screens S984 and D986

		  (9) Statement from respondent [if any]



[ENCLOSURES FOR SPECIFIC CASES]



	   ( ) Unsatisfactory Participation Worksheet

		  ( ) Statement from supervisors [unsat partic]

		  ( ) Reduction/unsat participation letters [unsat partic]

		  ( ) Page(s) from command ledger [urinalysis case]

		  ( ) Chain of custody (DD Form 2624)[urinalysis case]

		  ( ) Message from drug lab [urinalysis case]

		  ( ) PFT score sheets [PFT]

		  ( ) Weigh-in sheets [weight case]

		  ( ) CO letter requesting weight evaluation [weight case]

		  ( ) First through fifth endorsements [weight case]



	   

Figure 5-8--Command Letter of Recommendation for Administrative Discharge (WITHOUT BOARD).
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Subj:	  RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE OF (GRADE,

	   FULL NAME, SSN/MOS, COMPONENT)  		  





1.  I/we recommend that ___________  be discharged from the U.S. Marine Corps (Reserve) with a [(honorable) (general (under honorable conditions))(other than honorable)] discharge under paragraph _____ of reference (a).



2.  [Summarize facts and circumstances supporting the basis for discharge and the recommended character.]



3.  [Unsatisfactory participation cases:  at a minimum, include the Unsatisfactory Participation Worksheet (figure 5-9) as an enclosure.  Also, summarize efforts the command made to contact the Marine, determine why he was missing drills, and to assist him in attending drills.  Also, include as enclosures any (1) statements by supervisors concerning efforts to contact the Marine, determine why he was missing drills, and to assist him in attending drills and (2) letters concerning administrative reduction and unsatisfactory participation.]



4.  [Rebut any false or inaccurate assertions the Marine makes in his rebuttal if he choose to make one.  Comment if the Marine said he wanted to submit a rebuttal or statement but never did so.  Clarify any issues concerning TNPQ status.] 



5.  [SERVICE:  USE WHEN PERSONAL SERVICE WAS SUCCESSFUL]  The notification package (enclosures (1), (2), and (3)) was delivered in person to the Marine.  The Marine (did)(did not) return the acknowledgment of rights.  See enclosures (4) and (5A).  



5.  [SERVICE:  USE WHEN SERVICE BY MAIL WAS SUCCESSFUL--MARINE MORE THAN 50-MILE RADIUS]  The notification package (enclosures (1), (2), and (3)) was sent certified mail because the Marine lives outside a 50-mile radius from the drill site.  The Marine signed for the package and (did)(did not) return the acknowledgment of rights.  See enclosures (4) and (5B).



5.  [SERVICE: USE WHEN SERVICE BY MAIL WAS NOT SUCCESSFUL--MARINE MORE THAN 50-MILE RADIUS]  The notification package (enclosures (1), (2), and (3)) was sent certified mail because the Marine lives outside a 50-mile radius from the drill site.  The package was returned as (unclaimed)(undeliverable).  See enclosures (4) and (5C).





Figure 5-8--Command Letter of Recommendation for Administrative Discharge (WITHOUT BOARD). -- Continued



5-57

Subj:	  RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE OF (GRADE,

	   FULL NAME, SSN/MOS, COMPONENT)



5.  [SERVICE:  USE WHEN SERVICE BY MAIL WAS SUCCESSFUL--PERSONAL SERVICE FAILED OR MARINE REFUSED TO SIGN A RECEIPT FOR PERSONAL SERVICE]  The notification package (enclosures (1), (2), and (3)) was sent certified mail because (personal service was required but unsuccessful)(the Marine refused to sign a receipt for personal 5-58 service). 

The Marine signed for the package and (did)/(did not)return the acknowledgment of rights.  See enclosures (4) and (5B).



5.  [SERVICE:  USE WHEN SERVICE BY MAIL WAS NOT SUCCESSFUL--PERSONAL SERVICE FAILED OR MARINE REFUSED TO SIGN A RECEIPT FOR PERSONAL SERVICE]  The notification package (enclosures (1), (2), and (3)) was sent certified mail because (personal service was required but unsuccessful)(the Marine refused to sign a receipt for personal service).  The package was returned as (unclaimed) (undeliverable).  See enclosures (4) and (5C).



6.  [RESERVISTS ONLY:  NON-URINALYSIS CASES AND COMMAND RECOMMENDS GENERAL OR OTH CHARACTERIZATION:  If the basis for discharge is conduct in the civilian community by a Reservist while not on active duty or active duty for training, provide evidence supporting general or OTH.  See MARCORSEPMAN, paragraph 1004.4d.]



6.  [RESERVISTS ONLY:  URINALYSIS CASES AND COMMAND RECOMMENDS GENERAL OR OTH CHARACTERIZATION: [For THC and (meth)amphetamine:  Since the respondent possessed a controlled substance [THC or (meth)amphetamine] as shown by urinalysis of a sample provided when the Marine was in a duty status, (general)(OTH) characterization is warranted without regard to the limitation of paragraph 1004.4d of reference (a).]



[For BZE:  The presence of BZE indicates cocaine use.  Regardless of the Marine's duty status at the time of the use, using cocaine is inconsistent with the Marine's obligation to be ready to mobilize at any time; it also lessens this command's trust in the Marine and his performance and reliability.  [Additional comments or observations]  Accordingly, (we) (I) believe (OTH)(general) characterization is warranted under paragraph 1004.4d of reference (a).]



7.  The Marine (has)(does not have) mobilization potential or a security clearance.
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Subj:	  RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE OF (GRADE,

	   FULL NAME, SSN/MOS, COMPONENT)



8.  If you have any questions, please call my administrative (officer)(chief), ______________________, at (commercial)(DSN) _____________.  







SIGNATURE OF I-I/SITE CDR			SIGNATURE OF CO     		

TYPED NAME AND TITLE				TYPED NAME AND TITLE











































































Figure 5-8--Command Letter of Recommendation for Administrative Discharge (WITHOUT BOARD).-- Continued



5-59

UNSATISFACTORY PARTICIPATION WORKSHEET



Name of Marine:  _____________________________



Command:  ___________________________________



Steps taken after Marine missed the following number of drills (circle/indicate nbr of drills):  one //two//_____ 



I.  PHONE CALLS [TWO MANDATORY; ONE IF NUMBER IS DISCONNECTED]



A.			Date:  _______________  Number called:  _______________

	    Person making call:  __________________________________

	    Result:  ___No answer//___disconnected//___left message

		   ___message never returned//___reached Marine and

		   discussed the following:  ____________________________

		   ______________________________________________________



B.  		Date:  _______________  Number called:  _______________

	    Person making call:  __________________________________

	    Result:  ___No answer//___disconnected//___left message

		   ___message never returned//___reached Marine and

     	   discussed the following:  ____________________________

		   ______________________________________________________



II. UNSATISFACTORY PARTICIPATION LETTERS [MINIMUM OF ONE]



A.  		Date mailed:  _______________  

	    Mailed by:  _________________________________________	    	    Address:  ___________________________________________	    			Result:  ___No response//___unclaimed or undeliverable

	    Marine responded as follows:  _______________________ 

	   	___________________________________________________

        			

B.  		Date mailed:  _______________  

	    Mailed by:  ____________________________________________

	    Address:  ______________________________________________

	    Result:  ___No response//___unclaimed or undeliverable

		   Marine responded as follows:  ______________________ 

		   _______________________________________________________

		   



_________________________________________	__________________

Signature of person supplying information		Date

Grade:  ________________    Billet:  ___________________________







Figure 5-9.--Unsatisfactory Participation Worksheet



5-60

COMMON ERRORS IN ADMINISTRATIVE DISCHARGES





I.  NOTIFICATION/ACKNOWLEDGEMENT OF RIGHTS:



    --  Failure to use correct form.



    --  Notification and acknowledgment of rights do not have the same basis for discharge or same characterization (least favorable and recommended).



    --  Stating that the CG, 4th MarDiv/4th MAW/FSSG is the discharge authority.



    --  For 4th FSSG and 4th MarDiv reservists or active duty, the I-I has not personally signed the notification.



    --  For 4th FSSG and 4th MarDiv reservists, the reserve CO has not personally signed or the notification does not indicate "unavailable but concurs."



    --  FAILURE TO ATTEMPT PERSONAL SERVICE IF THE MARINE LIVES WITHIN 50 MILE RADIUS OF THE DRILL SITE.



    --  FAILURE TO CORRECTLY SERVE BY MAIL IN CASES WHERE (1) THE MARINE LIVES OUTSIDE A 50 MILE RADIUS FROM THE DRILL SITE OR (2) PERSONAL SERVICE WAS UNSUCCESSFUL OR (3) THE MARINE REFUSED TO SIGN A RECEIPT.



    --  Failure to include certified mail number on affidavit of service.



    --  Failure of person supplying information, or officer administering the oath, to sign affidavit of service.  



	--  Failure to annotate acknowledgment of rights if (1) is served by mail but does not return or acknowledge receipt of it or (2) Marine returns it but does not sign it or elect rights.



II. COMMAND ENDORSEMENT:



 	  --  Failure to include enclosures:



      --  Drug abuse:  lab message; chain of custody; ledger.



      --  PFT failure:  score sheets.



      --  Enclosures are illegible.



Figure 5-10.--Common Errors in Administrative Discharges
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      --  PFT failure:  score sheets.



      --  Weight control:  weigh-in sheets; endorsements required by  MCO 6100.10.



              --  Failure to state how service was accomplished and why       service by mail was used.



      --  If service was by mail, forwarding the endorsement BEFORE 20 days have passed from the date the Marine signed for the package.



      --  For 4th FSSG and 4th MarDiv reservists or active duty, the I-I has not personally signed the endorsement.



      --  For 4th FSSG and 4th MarDiv reservists, the reserve CO has not personally signed or the endorsement does not indicate "unavailable but concurs."



	  --  With or without board, unsatisfactory participation case does not include information noted at paragraph 5101.1c of this Manual. 



      --  If board was held, including duplicate documents (ie, documents which are also included in the board's report).



III. CONFUSING TERMINOLOGY:



      --  Confusing "general (UNDER HONORABLE CONDITIONS)" with "OTHER THAN HONORABLE."

    --  Referring to unsatisfactory performance as unsatisfactory participation.



      --  Referring to unsatisfactory participation as unsatisfactory performance.



      --  Confusing "personal service" (delivery of notification in person) with service by mail (personally mailing notification).



IV.  FAILURE TO COUNSEL PROPERLY IAW MARCORSEPMAN, PARAGRAPH 6105:



      --  Counseling NOT recorded on page 11 of SRB.

		 --  Counseling entry recorded but:

	         	--  Undated.

    	        	--  Unsigned by Marine.



Figure 5-10.--Common Errors in Administrative Discharges  --Continued.
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    --  Does not contain all language required by IRAM, paragraph 4012.3.





V.   ADMINISTRATIVE DISCHARGE BOARDS:



     --  Failure to recommend whether to retain the Marine in the IRR (in certain cases; see MARCORSEPMAN, 6319.5d).



     --  Failure to include and to mark all exhibits clearly.



     --  Failure to prepare board report and record IAW requirements of MARCORSEPMAN, paragraphs 6319 and 6320.



































































Figure 5-10  Common Errors in Administrative Discharges --continued.
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(Unit Letterhead)



                                                      		SSIC

                                                      		Code

                                                      		Date





From:  Commanding Officer/Inspector-Instructor 

To:    (Grade, Name, SSN/MOS, Component, President



Subj:  APPOINTMENT OF ADMINISTRATIVE DISCHARGE BOARD IN THE CASE

       OF (Grade, Name, SSN/MOS, Component)



Ref:   (a) MARCORSEPMAN 

       (b) ForO P5800.4A



1.  Under the references, you are appointed as president of an administrative discharge board to consider the case of the Respondent.  



2.  The following are detailed as members of the Board:  



3.  (Grade, name, component) is detailed as the non-voting recorder for the Board and is so notified by separate copy hereof.



4.  (Grade, name, component) a lawyer certified under Article 27(b), UCMJ, is detailed as counsel for respondent and is so notified by separate copy hereof.   



5.  You will be guided in the performance of your duties by the references.  The attendance of all appointed personnel at the Board's proceedings is mandatory.  You will determine the date and location of the hearing after consulting the recorder and the defense counsel.



6.  The board's report and record will be prepared according to the references and forwarded to me within 30 days after the Board has adjourned.  Extensions of this due date must be requested in writing.





								SIGNATURE OF I-I/CO/SITE CDR			

								TYPED NAME AND TITLE				



Copy to:

Recorder/Counsel for Respondent/Each Board Member

SJA, MARFORRES

        

Figure 5-11.--Administrative Discharge Board Appointing Order
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(Unit Letterhead)

	                                                 																		SSIC                                                             															Code

                                                      		Date

CERTIFIED MAIL NUMBER _______________________



From:  Commanding Officer/Inspector-Instructor

To:    (Grade, Name, SSN/MOS, Component)



Subj:  NOTIFICATION OF DATE, TIME, AND PLACE OF ADMINISTRATIVE 

	   DISCHARGE BOARD HEARING



Encl:  (1) Appointing order



1.  Per your request for a hearing before an administrative discharge board, the board will convene as follows:  



    a.  Date:

    b.  Time:  

    c.  Place:



2.  If the board is held during a drill weekend, you will be excused from the drill to the extent needed to attend the board. 

 

3.  You will report to the board in the ______________ uniform with a proper Marine Corps regulation haircut.  	



4.  If you have questions about the board, contact this command or your defense counsel,   Name/Grade , at (phone number).



5.  Inform this command if you decide not to attend the board hearing.  If you do not attend the board hearing, it will proceed in your absence and your counsel will represent you.



6.  THE BOARD PROCEEDINGS DO NOT RELIEVE YOU FROM YOUR OBLIGATION TO SERVE ON ACTIVE AND/OR INACTIVE DUTY (INCLUDING ATTENDING RESERVE DRILLS) PENDING FINAL DECISION ON YOUR DISCHARGE.  YOU MUST CONTINUE YOUR NORMAL ACTIVE AND/OR INACTIVE DUTY UNLESS AND UNTIL YOUR COMMAND INFORMS YOU IN WRITING THAT (1) YOU ARE EXCUSED FROM ACTIVE AND/OR INACTIVE DUTY OR (2) YOU ARE DISCHARGED.



___________________          _______________________

SIGNATURE OF I-I/CO		    TYPED NAME AND TITLE



Copy to:  

Defense counsel



Figure 5-12.--Notice to Respondent of Date, Time, and Place of Board Hearing
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   ADMINISTRATIVE DISCHARGE BOARD HEARING GUIDE IN THE CASE OF

  

PRELIMINARY NOTES



1.  Attendance at the board hearing is the primary duty of anyone so detailed.  Members, the recorder, and the defense counsel must attend board sessions unless ill, ordered away, or excused IN WRITING by a written modification to the convening order signed by the convening authority.  All participants should read the provisions of the MARCORSEPMAN concerning administrative discharge boards and the basis or bases for discharge.  



2.  If the respondent will testify, the recorder must provide him a written Privacy Act (figure 5-14) statement before he testifies.  Other witnesses need not be given Privacy Act statements.  



3.  If a "legal advisor" is appointed to the board (most boards should NOT have a legal advisor), see MARCORSEPMAN, paragraph 6315.4 and call the MARFORRES SJA's office. 



4.  WARNING:  Modify the guide if the basis for the board is homosexual conduct.  See 6207.6 of the MARCORSEPMAN and call MARFORRES OSJA.



5.  The following abbreviations are used throughout this Guide:



    SRMBR:			Senior Member

	COUNSEL:		Counsel for the respondent

    REC:				Recorder for the board

    RESP:			Respondent

    BOARD:			Administrative Discharge Board

    UCMJ:			Uniform Code of Military Justice



SECTION I.  PRELIMINARIES



SRMBR:  This administrative discharge board will come to order.  The recorder will note the time and date for the record.



REC:  The (Commanding Officer) (Inspector-Instructor), (Organization) has convened this board by his appointing order, dated  ___________________,(with no modifications)(as modified by the modification dated ___________________).  The following members named in the appointing order(s) are present:

___________________________________________, SENIOR MEMBER



___________________ and ____________________, MEMBERS
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REC:  The respondent (is a member of the regular component)(is a member of the reserve component and the following members are members of the reserve component: _______________________________).



REC:  (No) (The following member(s) listed in the appointing order(s) (is) (are) absent (with the express consent of the convening authority).: ____________________________________.



REC:  ________________________, is appointed recorder for the board and is present.  He is (not) a lawyer certified under Article 27(b)(1), UCMJ.  



REC:  ________________________, a lawyer certified under Article 27(b)(1), UCMJ, is appointed counsel for the respondent and is present.



REC:  (The respondent has no individual military counsel) (___________________, a lawyer certified under Article 27(b)(1), UCMJ, is appointed as individual military counsel for the respondent and is present.  



REC:  (The respondent has no civilian counsel)(_________________, a member of the _______________ state bar, is the civilian counsel for the respondent and is present).



SRMBR:  The record will reflect that this board is properly convened and constituted.  The purpose of this board is to consider relevant facts in the case of ______________________, who has been recommended for administrative discharge from the naval service for (unsatisfactory participation) (misconduct) (unsatisfactory performance)(_______________________________).



SRMBR:  The respondent is present.  [The respondent is absent because (he is confined by civil authorities)(he waived personal appearance by stating that he does not want to appear)(he received notification of the date, time, and place of this hearing but did not appear)].  



SECTION II.  RIGHT TO COUNSEL



SRMBR:  I will now advise the respondent of his right to counsel before the board.  These rights were listed in the notification and the acknowledgment of rights.  Does counsel desire that I explain these rights to the respondent?





Figure 5-13.--Administrative Discharge Board Hearing Guide --Continued



5-67

COUNSEL:  The respondent (desires explanation) (fully understands his rights and does not desire further explanation).  



NOTE: RESPONDENT DESIRES TO REPRESENT HIMSELF.  If respondent desires to represent himself, the senior member should still review the rights in Section III below.  



SECTION III.  EXPLANATION OF RIGHT TO COUNSEL (OMIT & GO TO SECTION IV IF RESPONDENT WAIVES EXPLANATION)

      

SRMBR:  I will now advise the respondent of his rights before this board.  If you have any questions about these rights, you should direct them to me, or, in private, to your counsel.  You have the following rights:



    a.  To have military counsel, that is, a lawyer within the meaning of Article 27(b)(1), UCMJ, appointed by the Convening Authority to represent your interests before this board.



    b.  To request individual military counsel of your own choice, if reasonably available; however, you do not have the right to be represented by both detailed counsel and the requested individual military counsel.



    c.  To retain civilian counsel at no expense to the Government.



SRMBR:  Do you understand your right to counsel before this administrative discharge board?



RESP:  (Yes)(No) sir/ma'am.



SRMBR:  By whom do you wish to be represented?



RESP: _________________________________________________________. 



NOTE:  The respondent may elect to represent himself at the board, but his detailed defense counsel should still be present.  If he desires to represent himself, he must so state on the record and sign a written waiver of counsel which will be included as a government exhibit.  The senior member, after inquiring to ensure that the respondent is knowingly and voluntarily waiving his right to counsel, should state, "I find your waiver of counsel to be knowing and voluntary."
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SECTION IV.  ADDITIONAL RIGHTS



SRMBR:  In addition to your right to counsel, you have many other rights at this board.  These were listed in the notification and the acknowledgment of rights.  Does counsel desire that I explain these additional rights to the respondent?



COUNSEL:  The respondent (desires explanation) (fully understands his rights and does not desire further explanation).  





SECTION V.  EXPLANATION OF ADDITIONAL RIGHTS (OMIT AND GO TO SECTION VI IF RESPONDENT WAIVES EXPLANATION)

       

SRMBR:  I now will now advise the respondent of his rights before this board.  If you have any questions about these rights, you should direct them to me, or, in private, to your counsel.  You have the following rights:



    1.  To present matters on your own behalf.

 

    2.  To have full access to, and be provided with, copies of all records relevant to your case.



    3.  To be provided with the names of all witnesses expected to be called by the government.



    4.  To challenge any member of the board for cause.    



    5.  To request from the convening authority, or this board, the appearance before the board of any witness whose testimony you consider to be pertinent to your case.



    6.  To submit for the board's consideration any matters from your service record; letters, answers, sworn or unsworn statements; and/or affidavits, certificates, stipulations, or depositions.  You also have the right to submit real and/or documentary evidence.  



    7.  You may also testify under oath.  If you testify under oath, the board and the recorder may cross-examine you about your  testimony.  In the alternative, you may make an unsworn statement, either personally or through counsel.  You may not be cross-examined if you make an unsworn statement; however, the recorder may introduce evidence to rebut anything contained in your statement.  Also, you may, if you wish, remain silent and such silence cannot be considered against you.
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    8.  To appear in person, with or without counsel, at all open sessions of the board.



    9.  To question all witnesses appearing before the board.



    10. To examine all documents, reports, statements and evidence presented for the board's consideration.



SRMBR:  Do you have any questions concerning your rights at this administrative discharge board?



11.  To present argument on any matter offered for the board's consideration.



RESP:  (Yes) (No), sir/ma'am.



SECTION VI:  GENERAL INSTRUCTIONS



SRMBR:  The purpose of this administrative discharge board is to give the respondent a full and impartial hearing and an opportunity to respond to and rebut the allegations which form the basis for recommending the respondent's discharge from the naval service.  



SRMBR:  After hearing evidence from both sides, the board will determine whether the preponderance of the evidence proves the allegations which form the basis for the recommendation for discharge.  If a preponderance of the evidence does not support the allegations, the board will so find.  If a preponderance of the evidence supports the allegations, the board will so find and then recommend whether the respondent should be discharged.  If the board recommends discharge, it will also recommend the characterization of the discharge.  Depending on the board's findings and recommendations, final action on the case may be taken by the Commanding General, MARFORRES; the Commandant of the Marine Corps; or the Secretary of the Navy.



SRMBR:  This board functions as an administrative rather than a judicial body.  The strict rules of evidence applicable in judicial hearings are, therefore, not applicable here.  However, Article 31(b), UCMJ, does apply.  



SRMBR:  The following will occur during the hearing:  presentation of the government's case; presentation of the respondent's case; rebuttal; closing arguments from counsel; instructions for the members; and deliberation by the members.  The members are cautioned not to make any decisions until after
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hearing all the evidence; final argument of counsel; and instructions on deliberation.  All board proceedings will be conducted in this room while the board is in session.



SRMBR:  This board will consider any matter presented which is relevant to the issues before the board, whether written or oral, sworn or unsworn.  Real evidence--as distinguished from testimonial or documentary evidence--may be shown and admitted to the board and should be accurately described or reproduced for the record.  The board may refuse to consider any oral or written matter presented if it is irrelevant or unnecessarily repetitive or cumulative.  However, evidence will not be excluded merely because it would be inadmissible in a court.  If evidence is classified, the provisions of the Department of the Navy information security regulations will be observed.



SRMBR:  The burden of proof is on the government, and it never shifts [warning:  in homosexual conduct cases, see paragraph 6207 of the MARCORSEPMAN].  Board decisions are made by majority vote based on the preponderance of the evidence, which is the standard of proof.  A preponderance, which is the same standard for nonjudicial punishment hearings, is less than beyond reasonable doubt, which is the standard at a court-martial.  A preponderance of the evidence proves a fact if the greater weight of evidence, i.e., 51% or more of the evidence, supports the fact.  The weight of the evidence is not determined by the sheer number of witnesses or volume of evidentiary matter; it is determined by the evidence which best accords with reason and probability.  The board members will rely on their individual judgment and experience in determining the weight and credibility to be given matters received in evidence.  



SRMBR:  The senior member need not rule on objections; he may merely note them for the record.  If the senior member does rule on objections, a majority of the board may overrule the senior member's ruling.  



SRMBR:  Since the procedures used at this hearing may be unfamiliar to the board members, the members are encouraged to ask questions during the hearing about those procedures.



SRMBR:  The board's business will be conducted in an atmosphere of decorum and dignity.  Board members and witnesses will be treated with respect and protected from questions which go beyond the bounds of proper examination and propriety.
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VII.  CHALLENGES TO BOARD MEMBERS



SRMBR:  Does the recorder or counsel for respondent wish to question any member of the board concerning a possible grounds for challenge for cause?  (See MARCORSEPMAN, paragraph 6316.7 for procedures for challenges.)



REC:  The recorder has (no) questions.



COUNSEL:  The respondent has (no) questions.



SRMBR:  Does either side wish to challenge a member for cause?



REC:  The recorder (does not)(has the following challenges:

______________________________________________________________).



COUNSEL:  The respondent (does not)(has the following challenges:

______________________________________________________________).



SRMBR:  [Recess if necessary to decide challenges.  Announce decisions on challenges.]



SRMBR:  Are both sides ready to proceed?



REC:  The recorder is.



COUNSEL:  Counsel for the respondent is.  



SECTION VIII:  MOTIONS AND OPENING STATEMENTS



SRMBR:  Does either side have any motions?



REC: The recorder (has no motions)(has the following motions:

_____________________________________________________________).





COUNSEL:  Counsel for the respondent (has no motions)(has the following motions:  _________________________________________).



SRMBR:  The recorder may make an opening statement.



REC: The recorder (waives opening statement)(____________________).



SRMBR:  Counsel for the respondent may present an opening statement.
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COUNSEL: The recorder (waives opening statement)(__________________).





SECTION IX:  PRESENTATION OF EXHIBITS



SRMBR:  Paragraph 6316.8 of the MARCORSEPMAN has guidelines for presenting evidence.  We will follow those guidelines, with one exception.  Unless counsel object, I will ask that each side submit its exhibits now before the board hears testimony from any of the witnesses.  Does either counsel object to the board receiving all exhibits now?



REC:  The recorder does not object (objects).



COUNSEL:  Counsel for the respondent does not object (objects).  



SRMBR:  Is the recorder ready to proceed?



REC:    Yes, sir/ma'am.



SRMBR:  You may proceed.



REC:  I will hand to the senior member the original government exhibits offered to the board.  They are marked as "GE" and numbered as follows:



	GE-__:  Appointing order [original or authenticated copy]

	GE-__:  Modification to appointing order (if any).

	GE-__:  Notification package:  notice, AOR, BCNR/NDRB.

	GE-__:  [If respondent is absent:  notice of hearing (see Figure  5-12 of this Manual); include receipt for notice if delivered in person; include PS Form 3811 (green card) if notice was mailed] 

	GE-__:  Standard pages from SRB (including DD Form 4)

	GE-__:  DD Form 1966.

	GE-__   S984/986

	GE-__:  Paragraph 62__.__, MARCORSEPMAN (basis for discharge)

	GE-__:  Paragraph 1004, MARCORSEPMAN (characterization)

	GE-__:  Paragraph ____, Manual for Courts-Martial a (use for 

					6210.6 to show punitive discharge is authorized)

	GE-__:	_________________________________________________

	GE-__:  _________________________________________________

	GE-__:  Privacy Act statement (if respondent testifies)
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REC:  I also have copies of the exhibits for each member; please write on them but not on the originals.  Included in a separate folder with the original exhibits is the original findings and recommendations worksheet the members will use to record findings and recommendations.  It will also be used as the board report. 



SRMBR:  Does counsel for the respondent object to any of these exhibits or to the findings and recommendation worksheet?



COUNSEL:  Counsel for the respondent (does not object) (objects for the following reasons:  __________________________________).



SRMBR:  All government exhibits (are admitted)(are admitted except for numbers ________________.)(The following objections are (noted)(decided as follows:).  The recorder may substitute in the record certified true copies of the documents which are admitted. Does the respondent have any exhibits?



COUNSEL:  The respondent offers the following exhibits.  They are marked as "RE" and lettered:

															

	RE A:  _______________________________________________

	RE B:  _______________________________________________

	RE C:  _______________________________________________



SRMBR:  Does the recorder object to any of these exhibits?



REC:  The recorder (does not object) (objects for the following reasons:  _____________________________________________________).



SRMBR:  All respondent exhibits (are admitted)(are admitted except for numbers ________________.)(The following objections are (noted)(decided as follows:).  The recorder may substitute in the record certified true copies of the documents which are admitted. 



SRMBR:  The board will be in recess to review these documents.  The recorder will note the time and date in the record of proceedings.



SECTION X:  WITNESSES



SRMBR:  The board will come to order.  All persons who were present when the board recessed are again present.  The recorder will note the time and date in the record of proceedings.  Does the recorder have any witnesses?
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REC:  The recorder (calls ________ as a witness)(has nothing further).



NOTE:  The recorder may call witnesses.  All witnesses will be sworn.  OATH:  Do you swear or affirm that the evidence you shall provide at this hearing shall be the truth, the whole truth and nothing but the truth?  The order of questioning (see paragraph 6316.8b, MARCORSEPMAN):  direct examination by recorder; cross-examination by respondent's counsel; redirect; re-cross; examination by the board.  After they testify, the president may direct witnesses not to discuss their testimony with anyone other than the recorder or the counsel for the respondent until after the hearing has ended.  



SRMBR:  Does the recorder have any further evidence or witnesses?



REC:    (Yes)(No), sir/ma'am. 



SRMBR:  Does the respondent have any witnesses?



COUNSEL:  The respondent (calls ________ as a witness)(has nothing further).



NOTE:  The respondent may call witnesses.  All witnesses will be sworn (only the respondent may give unsworn testimony).  OATH:  Do you swear or affirm that the evidence you shall provide at this hearing shall be the truth, the whole truth and nothing but the truth?   The order of questioning:  direct examination by respondent's counsel; cross-examination by recorder; redirect; re-cross; examination by the board.  If the respondent testifies, he will sign and date a Privacy Act statement to be attached to the record as a government exhibit.  After they testify, the president may direct witnesses not to discuss their testimony with anyone other than the recorder or the counsel for the respondent until after the hearing has ended.  



SRMBR:  Does the respondent have any other evidence?



COUNSEL:  (Yes)(No), sir/ma'am. 



XI.  REBUTTAL



SRMBR:  Does the recorder have any matters in rebuttal?
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REC:  The recorder has (nothing further)(calls the following witnesses:______________)(submits the following exhibits:  

GE-________________________________________________________).  



SRMBR:  (The following government exhibits are admitted:  

GE-__________________________________________________________).



SRMBR:  Does counsel for the respondent have any more evidence?



COUNSEL:  Counsel for the respondent has (nothing further)(calls the following witnesses: ______________) (submits the following exhibits: RE-________________________________________________).  

SRMBR:  (The following respondent exhibits are admitted:  

RE-___________________________________________________________).



SRMBR:  Does any member of the board want to recall a witness, call an additional witness, or obtain any further evidence?  



SRMBR:  The members have indicated they (do)(do not) want to recall a witness, call an additional witness, or obtain any further evidence.  



XII.  CLOSING ARGUMENTS



SRMBR:  Are both sides prepared for argument?



REC: The recorder is.



COUNSEL:  Counsel for the respondent is.



SRMBR:  The recorder may proceed with closing argument.



REC: ___________________________________________________________.



SRMBR:  Counsel for the respondent may proceed with closing argument.



COUNSEL:  ______________________________________________________.



SRMBR:  Does the recorder have any final argument?



REC:    (Yes)(no), sir/ma'am.



SRMBR:  Does either side have anything further to present?



REC:    The government has _______ (nothing further).
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COUNSEL:  The respondent has _______ (nothing further).





XIII:  INSTRUCTIONS ON DELIBERATION



SRMBR: The board deliberation includes a full and free discussion of all matters presented to the board.  The board will decide its findings and recommendations by majority vote, and the senior member will record them by placing his or her initials in the blank beside any finding or recommendation decided by majority vote.  Does either side object to the worksheet? 



REC:   The recorder does not.



COUNSEL:  Counsel for the respondent does not. 



SRMBR:  [Read if the respondent is a reservist being processed for discharge based on conduct in the civilian community committed while the respondent was not on active duty or active duty for training:  The board is advised that it cannot recommend a general or other than honorable characterization for a discharge in this case unless the evidence meets the criteria in paragraph 1004.4d of the MARCORSEPMAN, which the board will review during deliberation.]



SRMBR:  [Read if evidence of prior or preservice activities has been introduced:  The board is advised that paragraphs 1004.4a and b of the MARCORSEPMAN impose limitations on considering evidence of prior service or preservice activities.  The board will review those paragraphs during deliberation.]



SRMBR:  Does either side have any questions or anything further?



REC:    The government has (none).



COUNSEL:  The respondent has (none).



SRMBR:  The board closed for deliberation at         hours, on          19   .  All parties, except board members, will leave the hearing room.
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XIV:  ANNOUNCEMENT OF FINDINGS AND RECOMMENDATIONS



SRMBR:   The board opened at         hours          19   .  I will announce the findings and recommendations of the board by reading from the worksheet (read findings and recommendations).  This worksheet will also be the board's report; enclosure (1) to the report will be the record of the hearing.  



SRMBR:  (We have no minority report)(One of the board members, _____________, will be submitting a minority report which will be included as an enclosure to the board's report).    



SRMBR:  Does anyone have any other business to bring before the board?  If not, the board is adjourned.
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PRIVACY ACT STATEMENT FOR THE RESPONDENT



Under the authority of Section 301 of Title 5 U.S. Code, information on your personal background may be requested to provide the administrative discharge board with additional information to assist the board in determining whether to recommend your retention, discharge, or transfer to the Individual Ready Reserve; if discharge is recommended, the information may assist the board in determining the characterization of the discharge.  The information may also be requested to evaluate your testimony or your credibility as a witness.  



The information you provide will become a part of the record of proceedings of the administrative discharge board.  Officials in the Department of the Navy may use it in making recommendations or decisions in your case; employees and officials of the Department of Defense, Veterans Administration, and other federal or state agencies may also use the information in performing their duties.  



You are not required to provide this information, but failure to do so may deprive the board of valuable information which it might otherwise consider in making findings and recommendations in your case.  





______________________________________________

Signature of respondent			Date





________________________________

Printed Name, grade, and service





______________________________________________

Signature of witness   			Date





________________________________

Printed Name, grade, and service
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(Unit Letterhead)

                                                  	File Number

													Originator Code                                                    													Date





From:  Senior Member

To:    Convening Authority



Subj:  ADMINISTRATIVE DISCHARGE BOARD REPORT:  FINDINGS AND

		  RECOMMENDATIONS IN THE CASE OF (Respondent's Grade, Name,

		  SSN/MOS, Component)



Ref:   (a) MCO P1900.16 (MARCORSEPMAN)



Encl:  (1) Record of board hearing  

	   (2) Minority report [if any]



1.  As directed, an administrative discharge board convened in this case to hear allegations against the respondent and to make findings and recommendations.  



2.  The facts and circumstances and supporting documents which are the basis for the board's findings and recommendations are in the record (enclosure (1)).



3.  The senior member initialed the following findings and recommendations, all reached in closed sessions of the board, and announced the findings and recommendations at the hearing as follows:  



	A.  FINDING:  EVIDENCE CONSIDERED.  The specific evidence considered for each act or omission alleged in the notification was all government and respondent exhibits and testimony of all witnesses.    



	B.  FINDING:  PREPONDERANCE OF THE EVIDENCE.  



			1._____The board determined by a vote of ____ to ___ that the preponderance of the evidence



				a._____DOES NOT prove any of the acts or omissions alleged in the notification.  
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Subj:  ADMINISTRATIVE DISCHARGE BOARD REPORT:  FINDINGS AND

		  RECOMMENDATIONS IN THE CASE OF (Respondent's Grade, Name,

		  SSN/MOS, Component)



			  b._____DOES prove all acts or omissions alleged in the notification.  



	  	  c._____DOES prove only the following act(s) or omission(s) alleged in the notification:  __________________________________.



			2._____For those acts or omissions which the board DOES find supported by the preponderance of the evidence, the board further finds that those acts or omissions apply to the following reason(s) for separation listed in the notification letter: 



				_____Misconduct

				_____Minor disciplinary infractions

				_____Pattern of misconduct

				_____Commission of a serious offense

				_____Drug abuse

				_____Unsatisfactory participation

				_____Unsatisfactory performance

				_____Other:_______________________________________.



	C.  RECOMMENDATIONS.  By vote of ___ to ___, the Board recommends that the Marine be:



			1._____RETAINED in the Marine Corps (Reserve).



			2._____SEPARATED from the Marine Corps (Reserve).

      	3._____If the recommendation is for SEPARATION, then by vote of ___ to ____ the board recommends the following CHARACTERIZATION: 



						a._____honorable.

						b._____general (under honorable conditions).

						c._____other than honorable.



			4._____If the recommendation is for SEPARATION, then by vote of ___ to ___ the board recommends that the separation*:



						a._____SHOULD BE suspended.

						b._____SHOULD NOT BE suspended.

						c._____not applicable.
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Subj:  ADMINISTRATIVE DISCHARGE BOARD REPORT:  FINDINGS AND

		  RECOMMENDATIONS IN THE CASE OF (Respondent's Grade, Name,

		  SSN/MOS, Component)





			5._____If the recommendation is for SEPARATION, then by vote of ___ to ___ the board recommends that the respondent**:



						a._____SHOULD BE retained in the IRR.

		 			   b._____SHOULD NOT BE retained in the IRR.

						c._____not applicable.



4.  EVIDENCE OF PRESERVICE OR PRIOR SERVICE MATTERS:



	a.  _____The board did NOT consider such matters.  



	b.  _____The board DID consider such matters but only on the issue of retention and NOT considered on characterization.  See MARCORSEPMAN, paragraphs 1004.4a and b.



5.  RESERVE RESPONDENT ONLY.  If the respondent is a reservist and the board recommends an OTH or general characterization for conduct in the civilian community committed while the respondent was not on active duty or active duty for training, the senior member initials one of the following:  



	_____By a vote of ___ to ___, the board recommends a general characterization under MARCORSEPMAN paragraph 1004.4d based on the following evidence showing that the conduct adversely affected overall effectiveness of the Marine Corps, including military morale and efficiency:

______________________________________________________________].



	_____By a vote of ___ to ___, the board recommends an OTH characterization under MARCORSEPMAN paragraph 1004.4d based on the following evidence showing that the conduct is "service related," i.e., directly affected performance of military duties:

_______________________________________________________________].



6. MINORITY REPORT.  __NONE//__SEE ENCLOSURE TO BOARD'S REPORT.
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Subj:  ADMINISTRATIVE DISCHARGE BOARD REPORT:  FINDINGS AND

		  RECOMMENDATIONS IN THE CASE OF (Respondent's Grade, Name,

		  SSN/MOS, Component)





7.  SIGNATURES.  Only members concurring in all board findings and recommendations sign below.  Other members sign a minority report.



__________________________________________

Signature of Senior Member	Date



_________________________________________

Signature of Member			Date



__________________________________________

Signature of Member			Date



*  See MARCORSEPMAN, paragraph 6310.1 for limitations on suspended discharges.

**  See MARCORSEPMAN, paragraph 6319.5d for limitations on recommendations regarding transfer to the IRR.  
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SUMMARIZED RECORD OF BOARD HEARING



_______________________________________________________________

Respondent's Name)                (SSN)                 (Grade)



_______________________________________________________________

(Organization)                                    (Component)



    The board met at (location) at (time) hours, (date), 19____ pursuant to the appointing order(s) of (title and command of convening authority).



    The following persons named in the appointing order(s) were present:



    Board members:  (indicate grade, name, service, and component (USMR or USMCR))(identify senior member)



    Recorder (name, grade, service, and legal qualifications)



    Counsel for respondent:  (name, grade, service and legal qualifications of military counsel)(civilian counsel name and qualifications)  [NOTE:  If respondent waived representation by counsel, state as follows:  The respondent stated a desire to represent himself without counsel.  The senior member inquired and was satisfied that the respondent's waiver of representation by counsel was knowing and voluntary.]



    (No) (The following) person(s) named in the appointing order(s) (was) (were) (absent)(absent with the express consent of the convening authority): (Indicate grade, name, and armed force of each board member absent).



    The respondent was (absent)(present).  (NOTE:  If respondent was absent, indicate specific reason, e.g., waived personal appearance in writing; absent after notification; confined, etc).



  The senior member determined that the respondent had been properly advised of administrative discharge board rights and procedures under MARCORSEPMAN, paragraphs 6303 and 6304.  The respondent (waived) (requested) the reading of rights before the Board.  The senior member (accepted the respondent's waiver of explanation of rights)(explained the rights).



  The senior member advised the board members of their duties, the applicability of Article 31(b), UCMJ, to the proceedings, and the procedures to be followed as outlined in Section 3 of Part C of Chapter 6 of the MARCORSEPMAN.
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    The recorder and respondent were given the opportunity to challenge any member of the board for cause.  (Neither challenged any member for cause.)  (The (recorder)(respondent) (challenged the following member(s) for cause:_______.)  (The challenges were (granted)(denied)). 



    The recorder and respondent were permitted to make motions and opening statements.  (No motions were made.)  (Motions were made and decided as follows:)  (Both recorder and counsel for the respondent made opening statements)(The recorder waived opening statement.)



    The recorder offered the following government exhibits (marked "GE"):



	GE-__: Appointing order.

	GE-__:  Modification to appointing order (if any).

	GE-__:  Notification package:  notice, AOR, BCNR/NDRB.

	GE-__:  [If respondent is absent:  written notice of hearing (see Figure 5-12 of this Manual); include receipt for notice if delivered in person; include PS Form 3811 (green card) if notice was mailed] 

	GE-__:  Standard pages from SRB (including DD Form 4)

	GE-__:  DD Form 1966.

	GE-__:		___________________________________________

	GE-__:  ___________________________________________

	GE-__:  Privacy Act statement (if respondent testifies)



	The exhibits were admitted with (without objection) (with objection(s) as follows: 



NUMBER		REASON FOR OBJECTION		DECISION BY BOARD

GE-xx			xxx					(Admitted)     (Excluded)



	The Senior member authorized certified true copies of the exhibits to be included in the record in lieu of the originals.



    The respondent offered the following respondent's exhibits (marked "RE"):



		RE A:  xxx

		RE B:  xxx



     The exhibits were admitted (with) (without objection) (with objection(s) as follows:) 



NUMBER		REASON FOR OBJECTION		DECISION BY BOARD

RE-xx			xxx					(Admitted)     (Excluded)



Figure 5-16.--Summarized Record of Board Hearing 	



															5-85

	The senior member authorized certified copies of the exhibits to be included in the record in lieu of the originals.



    The government called (no) (the following) witness(es), who (was)(were) sworn and testified as follows:  



SUMMARY OF WITNESS TESTIMONY



    The respondent called (no) (the following) witness(es), who (was)(were) sworn and testified as follows:  



SUMMARY OF WITNESS TESTIMONY

     

    The respondent [(did not testify or submit a statement) (testified under oath)(made an unsworn oral statement)(submitted a (sworn) (unsworn) written statement)].



    The recorder presented no rebuttal evidence (presented the following rebuttal 

evidence:).  The counsel for the respondent presented no further evidence (presented the following evidence:). The board (called no witnesses and presented no evidence)(called the following witnesses)(presented the following evidence:).



    The recorder and counsel for respondent made closing argument.  Counsel for the respondent (did)(did not) make a closing argument.  The recorder (did)(did not) make rebuttal argument.



    The senior member instructed the members concerning voting procedures.  (ADD IF APPLICABLE.  The senior member advised the board concerning the restrictions imposed by paragraphs 1004.4a and b of the MARCORSEPMAN concerning prior and preservice matters.) (ADD IF APPLICABLE.  The senior member advised the board concerning the restrictions imposed by paragraph 1004.4d of the MARCORSEPMAN concerning misconduct by a reservist not on active duty or active duty for training at the time of the misconduct.)



    Neither party had anything further to offer.  The board closed at _____ hours, __________ 19 ____.  The board opened at _____ hours, ________________ 19 ____.  The senior member announced the findings and recommendations of the board by reading from the findings and recommendations worksheet.  The worksheet will also be the board's report. The board adjourned at _____ hours, __________________ 19 _____.
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AUTHENTICATION OF RECORD





This is a substantially accurate record of the board hearing.  



______________________________     	_______________________

Senior Member	       Date			Recorder		Date
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(Unit Letterhead)

                       

                                                      	     SSIC

                                                      		Code

                                                      		Date

											      



First __________ ENDORSEMENT on CO/I-I, _______ ltr ____________



From:  Commanding Officer/Site Commander

To:	  Commander, Marine Forces, Reserve (Attention:  SJA), 4400

       Dauphine Street, New Orleans, LA 70146

[Via:  Chain of Command]



Subj:  RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE OF (GRADE,

	  FULL NAME, SSN/MOS, COMPONENT)



Encl:  (1) Report of board 

	  (2) Defense counsel comment on board (if any)

	  (3) Recorder's response to defense counsel's comment 

	  (4) [Other enclosures included by convening authority]



1.  As evidenced by enclosure (1), an administrative discharge board convened to hear this case.  The board found that the preponderance of the evidence (proved)(did not prove) the allegations and recommended (retention)[(honorable) (general (under honorable conditions))(other than honorable) discharge].



2.  I (agree)(disagree) with the board's findings and recommendations.  [Comments if any.  Before disagreeing with a board's findings and recommendations, see MARCORSEPMAN, paragraph 6309.2, concerning the separation authority's actions in board cases].



3.  [The defense counsel submitted comment on the board; see enclosure (2).  Enclosure (3) is the recorder's response to enclosure (2).]



4.  [Explain other enclosures included by the convening authority.] 



							________________________________

							Signature of Convening Authority
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CHAPTER 6



JAG MANUAL INVESTIGATIONS



6000.  INTRODUCTION.  Every Marine Officer will, at some point in time in his or her career, come in contact with an administrative investigation appointed under the Manual of the Judge Advocate General of the Navy (JAGMAN).  JAGMAN investigations provide commanding officers with information concerning accidents and other incidents involving their personnel or otherwise effecting their commands.  There is nothing that will serve ane protect the Marine Corps’ interest more effectively than a thorough, comprehensive, and properly documented investigation.  Information developed during JAGMAN investigations will often be used by attorneys representing the interests of the Department of the Navy in civil litigation and by medical authorities determining the eligibility of personnel for military medical care.  This Chapter is designed to assist commanding officers and investigative officers with the investigation process.  There is no substiture for a working knowledge of Chapter II of the JAGMAN.  This directive supplements the JAGMAN by providing practical guidance, sample formats, and situation specific check-lists.  Further assistance is available from the Office of the Staff Judge Advocate, MARFORRES.





6001.  PRELIMINARY INQUIRY.  The preliminary inquiry (PI) is a quick investigation tool used to determine whether an incident is serious enough to warrant a JAG Manual investigation.  A PI is not necessarily required, however, it is advised.



1.  Method of inquiry.  The convening authority (CA) may conduct a PI personally, but normally should appoint a member of the command to do so.  There are no specific requirements governing how to conduct the inquiry.  The goal is to gather enough information to make an informed decision regarding the necessity of a JAG Manual investigation.  The PI should not take longer than three (3) working days. See Figure 6-1 for a PI checklist.  Upon completion of the PI, a report is tendered to the CA.  The report need not be in writing, but some form of limited documentation is advisable.  See Figure 6-2 for a sample PI report (JAGMAN 0204).
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2.  Command options.  Upon reviewing the PI, the CA has the following options:



   a.  Take no further action when further investigation would serve no useful purpose, when the incident is of little interest to anyone outside the immediate command or the incident will be adequately investigated under some other procedure (e.g., NCIS investigation, MLSR/survey procedure, etc.). JAGMAN 0205a(2)(a), 0207.  Documentation of the PI and the command decision is advisable.



   b.  Convene a command investigation.  JAGMAN 0205a(2)(b).



   c.  Convene a litigation-report investigation.  Consultation with the "cognizant judge advocate" is required.  JAGMAN 0205a(2)(c).



   d.  Convene a court or board of inquiry.  Within MARFORRES, only the COMMARFORRES is empowered to convene a court of inquiry or a board of inquiry.  JAGMAN 0205a(2)(d).

						                	

3.  Reporting the Results of PIs.  After deciding which of the command options to exercise, the CA reports that decision to the immediate superior in the chain of command. 



4.  Review of Command Decision.  The initial determination of which option to exercise is a matter of command discretion.  Superiors in the chain-of-command may direct that an option be reconsidered or that a particular course of action be taken.  For example, a superior may feel that a ligitation-report investigation may be the preferred method of investigating and documenting a particular incident and direct a subordinate to convene such an investigation rather than a command investigation. JAGMAN 0204i and 0205b.





6002.  COMMAND INVESTIGATIONS.  The most common investigation is the Command Investigation.  The Command Investigation (CI) functions to search out, develop, assemble, analyze, and record all available information relative to the incident under investigation. The findings of fact, opinions and recommendations developed may provide the basis for various actions designed to improve command management and administration, publish "lessons learned" to the fleet, and allow for fully informed 

administrative determinations.
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1.  When Required.  CIs are likely to be the appropriate investigative tool for incidents involving aircraft mishaps, explosions, fires, loss of government funds or property, firearm accidents, security violations, injury to servicemembers where such injury is incurred while "not in the line of duty", and deaths of servicemembers where there is a connection to naval service.  A CI would not be used for the following: "Major" incidents, (see JAGMAN Appendix A-2-a for definition); incidents that have resulted or are likely to result in claims or litigation against or for the Navy or the United States.  If a "major' incident, COMMARFORRES will assume cognizance of the case and decide whether to convene a court of inquiry or board of inquiry.  If a claim or litigation issue appears to be the primary purpose for the investigation, then a litigation-report investigation is required.



2.  Rules on Convening.  A CI will be convened, in writing, by the CA.  See Figure 6-3 for a sample convening order.  When the CA feels that the investigation of an incident is impractical or inappropriate for the command to investigate, another command may be requested to conduct the investigation.  See JAGMAN 0209c.



3.  Requests for Assistance.  When circumstances do not allow for completion of an investigation, (i.e., deployments), requests for assistance may be directed to superiors in the chain-of-command.  When more than one command is involved, a single investigation should be conducted and coordination/cooperation is required.  Special convening rules for incidents involving injuries to Marine Corps personnel are contained in JAGMAN 0209c(5).



4.  Time Periods.  The CA will prescribe when the report is due, normally 30 days from the date of the convening order.  The CA may grant extensions as needed.  Requests and authorizations for extensions need not be in writing, but must be noted in the preliminary statement of the final report.



5.  Conducting the Investigation.  The focus of the investigation is to determine the who, what, when, where, how and why of an incident.  The IO should determine the purpose and methodology of the investigation before starting to collect evidence.  The IO should review all applicable checklists contained in Chapter II of the JAGMAN and in Figures 6-1 through 6-18 of this SOP to determine what specific information will be required.	
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   a.  Gathering Evidence.  One of the principle advantages of the CI is that the IO is not bound by formal rules of evidence. The IO may collect, consider and include in the record any matter relevant to the investigation that is believable and authentic.  Photographs, maps, sketches, etc., are always helpful to reviewing authorities in understanding what has occurred.  So too are present sense impressions (i.e., noise, texture, smell, observations) that are not adequately portrayed in other evidence.  The IO may record these impressions in a simple memorandum for inclusion in the CI record.



   b.  Handling Witnesses.  The IO may obtain information by personal interview, correspondence, or telephone inquiry.  If a witness is unable to review and/or sign a statement, the IO may simply make a summary of the conversation and certify it to be accurate.  Before interviewing witnesses, the IO must ensure he/she understands when and what rights advisement may be required: if the IO suspects a military member has committed a criminal offense, Article 31, UCMJ, warnings are required (Figure 6-12); when interviewing a service member concerning the incurring of injury, warning under JAGMAN 0221b is required (Figure 6-13); if the IO asks for personal information 		

(Social Security Number), Privacy Act warnings are necessary (Figure 6-14).	Each witness should be interviewed separately.  Let the witness tell what happened; do not ask questions that suggest answers.  Ask for clarification if the witness is speaking in broad or vague terms (i.e., "He was drunk"; "What gave you that  impression?"; "He had an odor of alcohol about him, his eyes were bloodshot, he was slurring his speech and unable to maintain his balance").  Try to obtain as much information during the interview as possible; the relevance of a particular fact may not become clear until later in the investigation.



   c.  Writing the Investigation.  The key to writing a good CI is organization.   The IO must take the time to reconstruct the incident pulling together all the evidence, and then document the incident in a readable fashion.  Remember, the CA and reviewing authorities will want to understand the incident from a reading of the facts.  Often a recitation of the facts in chronological, step-by-step form is easiest to follow.  Keep your findings of fact as clear and concise as possible. 	In drafting opinions and recommendations, the I0 should address responsibility and 
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accountability.  All areas which need corrective action must also be addressed.



6.  Command Action and Endorsement of the CI.  Upon completing the investigative report, the IO submits the report to the CA, who reviews it and takes one of the following actions:



   a.  Returns it to the IO for further inquiry or corrective action, noting any incomplete, ambiguous, or erroneous action of the IO.



   b. 	Determines the investigation is of no interest to anyone outside the command and files the original investigation directly with the SJA MARFORRES as an internal report.  A copy of CI will be forwarded to the next senior officer in the chain of command.



   c.  Endorses the report to the COMMARFORRES (SJA) via the chain of command.  The CA's endorsement will set forth appropriate comments, recording approval or disapproval in whole or in part, of the investigation's proceedings, findings, opinions, and recommendations.  In line of duty/misconduct investigations, the CA is required to specifically approve or disapprove the line of duty/misconduct opinion.



   d. 	If the CA corrects, adds, or disapproves findings of fact, opinions, or recommendations, the following language should be added to the endorsement as appropriate:



      (1)  The findings of fact are hereby modified as follows:  		  						 (modification)



	    (2)  The following additional findings of fact are added:  		      (numbers start after the last findings of fact in the

            basic investigation).									    						

	    (3)  Opinion __ in the basic correspondence is not

           substantiated by the findings of fact because ______

           and is therefore disapproved (modified to read as

           follows:	        



      (4)  The following additional opinions are added:  (numbers 		  		 start after the last opinions in the basic

           investigation). 
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	    (5)  Recommendation ____ is not appropriate for action at

           this command; however, a copy of this investigation is 

           being furnished to _________ for such action as deemed   	   	    apropriate. 



      (6)	 Additional recommendations:  (numbers start after the

           last recommendation in the basic investigation).



      (7)	 The action recommended in recommendation ____ has

           been accomplished by ______ (has been forwarded to

           ________ for action; etc.)



   e.  The CA's endorsement must specifically indicate what corrective action, if any, is warranted and has been or will be taken.  Whenever punitive or nonpunitive disciplinary action is contemplated or taken as the result of the incident under inquiry, such action should be noted in the endorsement.  JAGMAN, 0209g(l), 0218.  CA's can expect superior commanders to require subsequent reports on how lessons learned have been implemented. If administrative investigations are to be effective tools, "tenacious follow-up action is required." JAGMAN, 0203.



   f.  Punitive letters, or copies of recommended drafts, shall be included as enclosures.   Nonpunitive letters are not to be mentioned in endorsements or included as enclosures.   JAGMAN,  0218.



7.  Routing the CI.  Forward all CIs to COMMARFORRES (SJA).  It is no longer appropriate to list the Judge Advocate General as the ultimate addressee. CI's are not routinely forwarded to JAG.  One complete copy of the investigation should be forwarded with the original for each intermediate reviewing authority (additional copies are required in death cases).  JAGMAN, 0219a.

											      										               

8.  Advance Copies.  Advance copies of the report of investigation shall be forwarded by the CA in the following cases:



   a.  For CI's involving injuries and deaths of naval personnel, or material damage to Government property (excluding aircraft), advance	 copies are sent to Commander, Naval Safety Center.  In aircraft mishap cases, copies of investigations are sent to the Naval Safety	Center only upon request.  JAGMAN, 0219b.









6-8

										LEGAL SOP								 6003





   b.  When the adequacy of medical care is reasonably in issue and  involve significant potential claims, permanent disability, or death, advance copies of the CI are sent to the Naval Inspector General, Chief, Bureau of Medicine and Surgery (two copies) and the local NLSO.  JAGMAN, 0209g(2)(a), 0219c.



   c.  Advance copies are to be provided to servicing NLSOs for CI's involving potential claims or civil lawsuits.  JAGMAN, 0219b.



9.  Retention of CI's.  The CA must maintain a copy of all CI's for a minimum of 2 years.



10.  Release of CI's.  The COMMARFORRES (SJA) is the authority who decides whether release under the Freedom of Information Act or Privacy Act will be made.





6003.  LITIGATION-REPORT INVESTIGATIONS.  The third type of JAG Manual investigation is the litigation-report investigation.    Convening such an investigation is appropriate whenever the primary purpose of the investigation is to prepare and defend the legal interests of the Navy in claims proceedings or civil litigation.  While closely resembling the command investigation in method of evidence collection and report preparation, there are special rules for the litigation-report investigation.



1.  Special Requirements.  A litigation-report investigation must be convened only after consultation with a "cognizant judge advocate” (SJA MARFORRES); conducted under the direction and supervision of a judge advocate; protected from disclosure to anyone who does not have an official need to know; conducted primarily in anticipation of claims and/or litigation; and ultimately forwarded to the Judge Advocate General.



2.  Rules on Convening.  After first consulting with the SJA MARFORRES, a litigation-report investigation will be convened, in writing, by the CA (refer to page 6-35 of this chapter for a sample convening order).  The SJA MARFORRES will assign the supervisory judge advocate for litigation-report investigations assigned within MARFORRES.  The judge advocate responsible for supervising the investigation will be named in the convening order; this does not mean that the judge advocate acts as the IO, 
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rather the judge advocate will be responsible for overseeing the conduct of the investigation and preparation of the report.



3.  Conducting the Investigation.  The goal of the litigation-report investigation is to document who, what, when, where, how and why an 	incident occurred.  The IO must consult with the supervising judge advocate and decide what the purpose and methodology of the investigation is before starting to collect evidence.  The IO should review all applicable checklists contained in Chapter II of the JAGMAN and the Figures of this SOP to determine what specific information is required.



   a.  Gathering Evidence.  See paragraph 6002.5.a of this SOP.



   b.  Handling Witnesses.  The IO should personally interview all witnesses and prepare an Investigating Officer’s Summary of Interview.  Do not solicit written statements from witnesses unless told to do so by the Supervisory Judge Advocate.  See also paragraph 6002.5.b of this SOP.



4.  Writing the Investigation.  Use the format at Figure 6-10 of this SOP.



5. Work Product Protection.  The IO must properly mark the litigation-report investigative report.  See, JAGMAN 0210e(3).  Copies of the report, and any of the working notes of the IO, must be maintained in files marked "FOR OFFICIAL USE ONLY: ATTORNEY WORK PRODUCT" and safeguarded against improper disclosure.  Only Navy JAG may release litigation-report investigations or any portion thereof.



6. Command Action and Endorsement on Litigation-Report Investigations.  Upon receiving the litigation-report investigation, the CA reviews the documents and takes one of the following actions:



   a. Return the investigation to the supervisory judge advocate for further inquiry.



   b. Endorse and forward the report.  JAGMAN, 0210g(l). Unlike	the endorsement of a CI, the CA may only make limited comments in endorsing litigation-report investigations.  The CA may comment 
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on those aspects of the report which bear on the administration or management of the command, including any corrective action taken.  The CA shall not normally approve or disapprove of the 

findings of fact.  JAGMAN, 0210g(1).  The CA's endorsement must be marked "FOR OFFICIAL USE ONLY: ATTORNEY WORK PRODUCT."



   c. Litigation report-investigations are time sensitive documents that require expeditious processing.  Litigation report investigations will be reviewed, endorsed, and forwarded within two working days of receipt.  They will be mailed utilizing Priority Mail, or its equivalent, to the next senior officer in the chain of command.  Endorsing commands will detail the sources of all delays in the processing of these investigations.



7.  Routing the Investigation.  Upon completion of the endorsement, the CA forwards the original investigative report to the Judge Advocate General (Code 33), via the SJA MARFORRES.  JAGMAN, 0210g(2).  One complete copy of the investigation should be forwarded with the original for the COMMARFORRES.  JAGMAN, 0219a.   Copies of the report are to be provided to superiors in the chain of command and to other commands which have a direct need to know, including the servicing Naval Legal Service Office.  Dissemination of the report shall not otherwise be made without first consulting the SJA MARFORRES. JAGMAN, 0210g(2).



8.  Retention of Litigation-Report Investigations.  The original CA is required to retain a copy of the litigation-report investigation, in a file marked "FOR OFFICIAL USE ONLY: ATTORNEY WORK PRODUCT" and safeguard against improper disclosure.  JAGMAN, 0210(g).  The JAGMAN does not prescribe a time period for retention.  Before destroying, consultation with the SJA MARFORRES or OJAG (Code 33) is advisable.



9.  Release of litigation-report investigations.  For all litigation-report investigations, the Judge Advocate General retains release authority.  Convening and reviewing authorities are not authorized to release litigation-report investigations or their contents.  JAGMAN, 0220c.





6004.  LINE OF DUTY/MISCONDUCT FINDINGS.  To assist in the 

administration of naval personnel issues, the commanding officer
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is required to inquire into certain cases of injury or disease

incurred by members of his or her command.  When these inquiries are conducted, the commanding officer is required to make what is

referred to as a line of duty (LOD)/misconduct determination.  As in most matters, the type of inquiry and the degree of formality of the report will depend upon the circumstances of the case.  Opinions concerning line of duty are prohibited in death cases.



1.  Reason for LOD/Misconduct Determinations.  Adverse LOD/ misconduct determinations can affect several benefits and rights administered by the Department of the Navy, including: extension of enlistment, withholding of longevity and retirement multiplies for the time missed, and denial of disability retirement and severance pay.



2.  When LOD/Misconduct Determinations are Required.  Findings concerning LOD/misconduct must be made in every case in which a

member of the naval service incurs a disease or injury that:

 

   a.  Might result in permanent disability; or



   b.  Results in the physical inability to perform duty for a period exceeding 24 hours (as distinguished from a period of hospitalization for evaluation or observation). JAGMAN, 0221.



3.  What Constitutes "Line of Duty"?  Injury or disease incurred by naval personnel while on active duty service is presumed to have been incurred "in line of duty" unless there is clear and convincing evidence that it was incurred:



    a.  As a result of the member's own "misconduct," There must be clear and convincing evidence that the injury was intentionally incurred or the result of willful negligence which demonstrates a reckless disregard for foreseeable and likely consequences.



    b.  While avoiding duty by deserting.



    c.  While absent without leave, and such absence materially interfered with the performance of required military duties (generally, in excess of 24 hours).



    d.  While confined under sentence of a court-martial that included an unremitted dishonorable discharge.
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    e.  While confined under sentence of civil court following conviction of an offense that is defined as a felony by the law of the jurisdiction where convicted.



4.  Preliminary Inquiries (PI's) Required.  Each injury or disease requiring LOD/Misconduct determinations must be reviewed through use of a PI.  JAGMAN, 0230a.  The command is to report the results to the COMMARFORRES through the Personnel Casualty Report system.  JAGMAN, 0230b.  A copy of the PI report is delivered to the appropriate medical department for inclusion in the health or dental record.  If the medical officer and the commanding officer are of the opinion that the inquiry or disease was incurred "in line of duty" and "not as a result of the member's own misconduct," then appropriate entries stating such are entered in the health record.  No further investigation is  required, unless directed by the COMMARFORRES.  JAGMAN, 0230c.



5.  Command Investigations (CI's) Required.  The use of the PI and health record entries are sufficient documentation where injuries or disease are incurred while in the line of duty, not due to misconduct.  CI's are required when:



   a.  The injury or disease was incurred in such a way that suggests a finding of "misconduct" or "not in line of duty” might result (JAGMAN, 0230d(l), (2)).



   b.  There is a reasonable chance of permanent disability and the CA considers an investigation essential to ensuring an adequate official record.



   c.  The injury involves a Naval or Marine Reservist and the CA considers and investigation essential to ensuring an adequate official record.



6.  Endorsing the CI.  The CA must specifically comment on the LOD/misconduct opinion and take one of the following actions:



   a.  If the CA concludes that the injury or disease was incurred "in line of duty" and not due to a member's own misconduct, "that shall be expressed regardless if it concurs with the IO's opinion.  JAGMAN, 0231a(l).

																			     	b.  If the convening or higher authority believes the injury or disease was incurred not "in line of duty" or "due to the
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member's own misconduct, "the member must be informed of the preliminary determination and afforded an opportunity, not to exceed 10 days, to submit any desired information to try and convince the CA otherwise.  The member may be permitted to review the investigative report before providing any information.   If the member decides to present information, it shall be considered by the CA and appended to the record.  If the member elects not to provide information, or the 10 day period lapses without submission, then such shall be noted in the endorsement.  JAGMAN, 023la(2).



   c.  The CI is forwarded to the SJA MARFORRES for action.  The COMMARFORRES shall indicate approval, disapproval or modification of conclusions concerning misconduct and line of duty.  A copy of such action will be returned to the CA so that appropriate entries may be made in the member's service and medical records.  JAGMAN, 023lb(l).



7.  Required Warning.  Any person in the Armed Forces, prior to being asked to make or sign any statement relating to the origin, 

incidence, or aggravation of any disease or injury that he or she has suffered, shall be advised of the right not to make such a statement. See Figure 6-13 for a sample form.





6005.  DEATH CASES.  The circumstances surrounding the death of naval personnel, or of civilian personnel at places under military control may be recorded in a variety of ways, such as autopsy reports, battlefield reports, and medical reports.  Investigations conducted pursuant to the JAGMAN may also focus on such deaths and may incorporate other official reports as enclosures.  Since reports pertaining to deaths of military member are, by law, generally releasable to family members, and since the deceased cannot contribute to the investigation process, special considerations prevail in the investigation of death cases.  NCIS must be notified per SECNAVINST 5520.3 series in any death case involving actual or suspected criminal conduct.



1.  JAG Manual Investigation not Required.



   a. When the death was the result of a previously know medical condition and the adequacy of military medical care is not reasonable in issue.
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   b. When the death was the result of enemy action.

 

2.  Preliminary Inquiry (PI) Required.  A PI should be conducted into the death of a member of the naval service or into the death of a civilian which occurs at a place under naval control.  At the conclusion of the PI, the CA must determine which of the options listed in JAGMAN 0205 will be exercised, and report that decision to the SJA MARFORRES.



3.  Limited Investigations.  Where the death of a servicemember occurred at a location within the U.S. not under military control, while the member was off-duty, and there is no discernable connection between the circumstances of the death and the naval service, the command need only obtain a copy of the investigation conducted by civilian authorities and forward it to the SJA MARFORRES as an internal report.  JAGMAN, 0235d.  



4.  Command Investigations (CI).  A CI (or in some cases, a litigation-report investigation) will be conducted if the PI shows:



   a.  The case involves civilian or other non-naval personnel found dead on a naval installation under peculiar or doubtful circumstances, unless the incident is one over which NCIS has

jurisdiction.



   b.  The circumstances surrounding the death places the adequacy of military medical care reasonably at issue.



   c.  There exists a probable connection between the naval service and the circumstances of the death of a servicemernber.



   d.  It is unclear if enemy action caused the death, such as in 

possible "friendly-fire" incidents.



5.  Line of Duty/Misconduct Opinion.  Investigation reports will not contain any opinions concerning line of duty/misconduct in death cases.  Misconduct will not be attributed to a deceased member.	 Even though prohibited from rendering the ultimate line of duty/misconduct opinion, an investigation may uncover evidence which calls into question the propriety of a deceased individual's conduct.  In a fair and impartial manner, such facts
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must be documented in the investigation.  To find that the acts of a deceased servicemember may have caused harm or loss of life, including the member's own, through intentional acts, findings of fact must be established through clear and convincing evidence.  JAGMAN, 0240.



6.  Independent Reviews.  Prior to endorsement of an investigation which calls into question the deceased's conduct, the CA may wish the report to be reviewed to ensure thoroughness, accuracy of the findings, and fairness to the deceased member.  The individual selected to conduct this review shall have no previous connection to the investigative process and must be outside the CA's immediate chain of command.  To the extent possible, the reviewer should possess training, experience, and background sufficient to allow critical analysis of the factual circumstances.  The reviewer is not to act as the deceased's representative, but rather provide critical analysis from the perspective of the deceased, tempered by the reviewer's own experience, training, and education.   If the reviewer believes comments are warranted, such comments shall be completed and provided to the CA within 10 working days of the report's delivery to the reviewer.  The CA is to consider any comments submitted by the reviewer and take any action deemed appropriate.  The comments shall be appended to the investigative report.  JAGMAN, 0239.
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PRELIMINARY INQUIRY CHECKLIST



_____CA appoints a preliminary inquiry officer.



_____Begin inquiry immediately whether or not you have received 		an appointing order in writing.



_____Decide what the purpose and methodology of your inquiry will 	be.



_____Can inquiry be completed in three working days?  If not,		CA may need to clarify purpose.



_____Does this incident involve a member of the command or 			occurred within the command?  If not, are you the 			

     appropriate command to conduct the inquiry or any 			

     administrative investigation?



_____If NCIS, FBI, or local civilian law enforcement agencies 		are investigating see JAGMAN 0204c.



_____Is this considered a "major" incident? (See JAGMAN 			Appendix A-2-a for definition).



_____If believed to be a 'major' incident, refer to 			

     JAGMAN 0204g, 0204h, 0205a(l), and 021le(l).



_____Obtain any documentation pertaining to the inquiry, i.e. 		rules and regulations, instructions, correspondence, 			messages, logs, standard operating procedures, personnel		records, medical records, official reports, vehicle 			accident report forms, etc.



_____Locate and preserve physical evidence and note physical 		locations of evidence.



_____Draw up a list of possible witnesses.



_____Interview any witness relevant to the inquiry that 		      will provide information to help understand

    

Figure 6-1.--Preliminary Inquiry Checklist
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     what occurred and enable you to make an informed

     recommendation to the CA.



_____If a witness is not physically available, an 					interview may be conducted via telephone or message.



_____Advise any military witness, suspected of an 					offense, misconduct, or improper performance of duty, 		      of their rights under Article 31, UCMJ.



_____Advise witnesses prior to signing any statement 			      relating to the origin or aggravation of any disease 		      or injury they suffered, of their right not to sign 			such a statement. JAGMAN 0221b



_____Is a Privacy Act statement required for any witness 			interviewed?  JAGMAN 0216.



_____Does the CA require the outcome to be documented in writing? 



_____The preliminary inquiry officer makes the report to the CA.



_____Which of the command options does the CA choose in light of 		the preliminary inquiry?



	_____No further action.



	_____Command investigation.



	_____Litigation-report investigation.



	_____Recommend court/board of inquiry to GCMCA.



____Preserve all evidence, witness statements, documentation 	     gathered during the preliminary inquiry, for possible use  	     in any administrative investigation that may be subsequently 	     convened.



____Forward copy of Preliminary Inquiry to SJA MARFORRES.







Figure 6-1.--Preliminary Inquiry Checklist--(continued)
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SAMPLE PRELIMINARY INQUIRY REPORT

												(Date)

From:  (Name and rank of investigating officer)

To:		 (Convening authority)



Subj:  PRELIMINARY INQUIRY INTO (DESCRIPTION OF INCIDENT)



Ref:   (a) JAGMAN 0204



Encl:  (1) Attach all appointing orders, extensions, supporting 				 documents, statements, and evidence as 		    	

			 enclosures) 



1.	This reports completion of the preliminary inquiry conducted     	in accordance with reference (a) into (description of 		

     incident).



2.  	Personally contacted: (List individuals with name, rank, 		title, unit, and telephone number).



3.	Materials reviewed: (List documents, objects, materials, 		tangibles reviewed, and probable evidence value.  Location 		where evidence is stored together with name and phone number 	of the custodian).



4.  	Summary of findings: (Summary should not extend beyond one 		paragraph and should summarize both what is known and 			unknown about the event in question).



5.  	Recommendation: (Choose one: consult a judge advocate; no 		further investigation warranted; command investigation; 		litigation-report investigation; board of inquiry; or court 		of inquiry).





																						__________________________

								Name, rank, unit, telephone



(Note:  attachments may be added to the report as desired.)









Figure 6-2.--Sample Preliminary Inquiry Report



													 6-19

LEGAL SOP





SAMPLE COMMAND INVESTIGATION CONVENING ORDER



From: 	(Conveving authority)

To:   	Captain___________________________,USMC



Subj: 	COMMAND INVESTIGATION OF THE FIRE THAT OCCURRED AT

      ________________ON __AUGUST 19__



Ref:	 (a) JAGMAN



1.  Per chapter II of reference (a)you are appointed to inquire into the facts and circumstances surrounding the fire that occurred at on ___August 19__.



2.  Investigate the cause of the fire, resulting injuries and damages, and any fault, neglect, or responsibility therefor, and recommend appropriate administrative or disciplinary action, Report your findings of fact, opinions, and recommendations in letter form by __September 19__, unless an extension of time is granted.  If you have not previously done so, read chapter II of reference (a) in its entirety before beginning your investigation.



3.  You may seek legal advice from _________________ during the course of your investigation.



4.  By copy of this appointing order, Commanding Officer, Headquarters Company, is directed to furnish necessary clerical assistance.







									 													_________________________

								Colonel, U.S. Marine Corps







Copy to:

CG, MARFORRES

CO, HQBN, MARFORRES







Figure 6-3.--Sample Command Investigation Convening Order
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COMMAND INVESTIGATION CHECKLIST



I.	GETTING STARTED



_____CA appoints an investigating officer in writing.



_____Begin investigation immediately whether or not you have 		received a convening order in writing.



_____Carefully examine the convening order to determine the scope 		of your investigation.



_____Determine when the investigative report is due to the CA.



_____Request an extension if necessary.



_____Review all relevant instructions on your investigation.



_____Determine which checklists may apply to your investigation 		and review them carefully to determine what information is 		required.



_____Determine the purpose/methodology of the investigation.



	_____Where is evidence likely to be located?



	_____How can such evidence best be obtained and preserved?



_____Has this incident involved a member of the command or 			occurred within the command?  If not, are you the 			

     appropriate 	command to conduct the investigation?



_____If NCIS,  FBI, or local civilian law enforcement agencies is 	investigating see JAGMAN 0204c.



_____Is this considered a "major" incident? (Refer to JAGMAN 		Appendix A-2-a for definition.)



_____If believed to be a "major" incident, refer to JAGMAN 			0204g, 0204h, 0205a(l), and 0211e(l).





Figure 6-4.--Command Investigation Checklist
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II.   HANDLING WITNESSES



_____Make a list, updated as the investigation progresses, of all 	possible witnesses.



_____	Determine if witnesses are transferring, going on leave, 			hospitalized, etc., which might take them out of the area			before review of the investigation is completed.



_____	Inform the CA, orally, with confirmation in writing,

     immediately upon learning that a material witness might

     leave the area	before review of the investigation is

     completed.



_____	Conduct an intensive interview of each witness, i.e. names,			places, dates, and events.



_____	Witness statements should be as factual in content as 			 

   	possible. If a witness makes a vague statement ("he was 			drunk"), try to pin down the actual facts.



_____	If a witness is not physically available, attempt to 			

   	conduct it via telephone, mail or message.



_____	Advise military witness suspected of an offense,

     misconduct, or 	improper performance of duty, of their

     rights under Article 31b.



_____	Advise each witness prior to signing any statement relating 		to the origin, incident, or aggravation of any disease or 			injury that they suffered of their right not to sign such a 		statement. See JAGMAN 022lb.



_____JAGMAN 0216 requires that Privacy Act statements be obtained 		from each witness from whom personal information is taken.



_____Record the interview of each witness in detailed notes or by			mechanical means. 



_____Reduce each 	witness' statement to a complete and accurate 	







Figure 6-4.--Command Investigation Checklist--(con’t)
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		narrative statement.



_____	If possible, obtain the signature of each witness, under 			oath	and witnessed, on the narrative statement. If not 	

		possible, indicate on the statement that it represents an 

		accurate summary or verbatim transcript statements made by 			the witness.



_____	Direct witnesses subject to naval authority not to discuss 			their statements.  Witnesses not subject to naval authority 		may be requested not to discuss their statements.



_____	Review your list of possible witnesses to ensure that you 			have 	interviewed all such witnesses.



III. DOCUMENTARY EVIDENCE



_____Make a list, update as the investigation proceeds, of all 			possible documents, to include:



		_____Copies of rules, regulations, instructions, standard 					operating procedures;



		_____Relevant correspondence and messages;



		_____	personnel records;



		_____	medical records (clinical and hospital records, death

				certificates, autopsy reports, etc.);



		_____	official logs and reports; and



		_____	required forms (personnel injury forms, vehicle 			  

   			accident reports, etc.).



_____	Examine your list of possible documents to ensure that you 	

   	have obtained all such documents available to you.



_____	If unable to obtain a certain document, attempt to obtain 			it via fax, message, telephone, or mail.









Figure 6-4.--Command Investigation Checklist--(con't)
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IV.  OTHER EVIDENCE



_____	Make a list of any other information which may be of 			 

   	assistance to reviewing authorities in understanding the	

		incident investigated (real objects, physical locations, 			maps, charts, photographs, your personal observations, 			etc.).



_____	Examine your list of possible information to ensure that 			you have obtained all such information personally available 		to you.



_____	If unable to obtain certain information, attempt to obtain 			if via fax, message, telephone, or mail.



_____	Attempt to reduce such information to a form, such as 		

 		photographs or sketches, which can be conveniently included 		in your investigative report.



_____	Take all steps possible to insure that any evidence not an 			enclosure to the investigative report will be kept in an 			identified place, safe from tampering, loss, theft, and 			damage, pending review of the investigation.



_____	Classify the report secret, confidential, etc.  Omit 			

   	classification unless essential.  JAGMAN 0217b

































Figure 6-4.--Command Investigation Checklist--(con't)
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DRAFTING THE COMMAND INVESTIGATION REPORT



I.  PRELIMINARY STATEMENT



_____	State that all reasonably available evidence was collected 			or is forthcoming and that each directive of the CA has 			been met.



_____	Set forth the nature of the investigation.



_____	Relate any delays or difficulties encountered, including 			non-availability of evidence or failure to interview 			  

   	relevant witnesses.



_____	Explain any conflicts in evidence, which evidence is 

		considered more reliable, and why.



_____	Note any extensions requested and granted.



_____	Note the limited participation by any member or advisor.



_____	If social security numbers contained in the report were 			obtained from sources other than the individual (i.e., from 		service records), so state.



_____	Indicate where original items of evidence are maintained, 			how they are being safeguarded, and the name and phone 			number of the responsible custodian.



_____	Any other information necessary for a complete 			

		understanding of the case.





II.  FINDINGS OF FACT.  A fact is something that is or happens.



_____	Distinguish differences between the terms "fact", 			

   	"opinion", and 	"recommendation".



_____	Conduct an evaluation of the evidence or lack of  evidence.



	







Figure 6-5.--Drafting the Command Investigation Report
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_____	Review any special fact-finding requirements pertaining to

		the specific incident.



_____	When drafting the findings of fact, be specific as to 		

		persons, times, places, and events.



_____	Reference the enclosures after each finding of fact which 			supports that fact.



_____	Identify by grade or rate, service number, organization, 			occupation or business, and residence of person(s) 		

		connected with the incident.



_____	Make appropriate findings of fact for all relevant facts, 			including information already stated in the preliminary 			statement.  The preliminary statement is not a substitute 			for findings of fact.



_____	Place findings of fact in chronological and/or logical 			order.



_____	Is each fact a separate finding?



_____	Is each finding of fact supported by an enclosure?



_____	Are all enclosures used? (if not used, delete the 			

   	enclosure.)



_____	Ensure that, when read together, the findings of fact tell

     the whole story of the incident without having to refer 			back to the enclosures.



_____	Does the story flow?  Is it readable?





III. OPINIONS are reasonable evaluations, inferences, or conclusions based on the facts found.  Opinions are value judgments.



_____	Ensure that each of your opinions are exactly that, not 







	

Figure 6-5.Drafting of the Command Investigtion Report-(con't)
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		findings of fact or recommendations.



_____	Ensure that each opinion references the finding(s) of fact 			that support it.



_____	Ensure that you have rendered those opinions required by 			the convening order, as well as any others you feel are 			appropriate.





IV.  RECOMMENDATIONS are proposals made on the basis of the opinions.



_____	Ensure that each of your recommendations are exactly that, 			not findings of fact or opinions.



_____	Ensure that each recommendation is logical and consistent 			with the facts and opinions.



_____	Address those recommendations specifically required  and 			others 	considered appropriate.



_____	Recommend any appropriate corrective, disciplinary, or 			administrative action.



_____	Enclose a draft of a punitive letter of reprimand if 		

		recommending such action.



_____	Draft and send under separate cover a draft non-punitive 			letter of caution if recommending such action.





V.  SIGNING

 

_____	Sign your report.



     	Date your report















Figure 6-5.Drafting of the Command Investigation Report--(con't)
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VI.  ENCLOSURES



_____	Convening order.



_____	All evidence in logical order.



_____	Is each statement, affidavit, transcript or summary of  			testimony, photograph, map, chart, document, or other 		

		exhibit, a separate enclosure?



_____	Are any reproduced documents certified to be true copies?



_____	Have you complied with the special mailing requirements 			applicable to photographs?  See JAGMAN, 0215c, and 		

		0217h(4).



_____	Ensure that you do not have inappropriate material in the 			investigation: NCIS reports of investigations; aircraft 	

		mishap reports; Inspector General reports; polygraph 			

   	examinations; medical quality assurance investigations.





VII.  CONCLUDING ACTION



_____	Stretch your imagination to the utmost in gathering and 			recording all possible information on the incident 		

		investigated.



_____	Check and double-checked to ensure that your findings of 			fact,	opinions, recommendations, and enclosures are in 		

		proper order.



_____	Carefully proofread your Investigative Report to guard 			against clerical errors.



_____	Sign and date your Investigative Report.

















Figure 6-5.Drafting of the Command Investigation Report--(con't)
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SAMPLE COMMAND INVESTIGATION REPORT



From: 	Captain ________________________________, USMC

To:	 (Convening Authority(



Subj: 	SAME AS SUBJECT ON CONVENING ORDER



Encl:	 (1)  Convening order and modifications thereto (if any

            were issued)

   	 (2)  Summary (or verbatim) of sworn (or unsworn) testimony 				  of (a witness)

    	 (3)  Summary (or verbatim) of sworn (or unsworn)

            testimony of (a witness)

   	 (4)  Statement of signed by witness

		 (5)  Description of (evidence found at scene of the 						    accident)

		 (6)  Photograph of _______________ depicting ____________	





Preliminary Statement



1.	 This investigation was conducted to inquire into the facts and circumstances surrounding (see subject line).  All reasonably available evidence and information has been collected and all directives of the convening authority have been met.  (Detail any extensions of time granted by the CA and difficulties encountered obtaining evidence).  All social security numbers were obtained administratively or in compliance with the Privacy Act of 1974, 5 U.S.C. 552.



Findings of Fact



1. ________________________________[encl  0,0]



2. ________________________________[encl  0,0]



Opinions



1.                                 [FoF 0, 0]











Figure 6-6.--Sample Command Investigation Report
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2.                                 [FoF 0, 0]





Recommendations



1. _____________________________________



2. _____________________________________



 									___________________________________

									(SIGNATURE OF INVESTIGATION OFFICER)



































































Figure 6-6.--Sample Command Investigation Report (con't)
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SAMPLE LITIGATION-REPORT INVESTIGATION CONVENING ORDER



From:	 (Convening Authority)

To: 	 Captain                       USMC



Subj: 	LITIGATION-REPORT INVESTIGATION OF THE FIRE THAT OCCURRED 			AT QUARTERS #1, NSA NEW ORLEANS, LA ON OR ABOUT AUGUST

        _____19--



Ref:	 (a) JAG Manual



1.	 Per reference (a), you are hereby appointed to investigate the circumstances surrounding the fire that occurred at Quarters #1, NSA New Orleans, LA, on or about __August 19__, and to prepare the related litigation-report.  During the investigation, you will be under the direction and supervision of LtCol      , USMC.  Consult LtCol           before beginning your inquiry or collecting evidence.  Read Chapter II of reference (a) before consulting LtCol          .



2.	 This investigation is being convened and your report is being prepared in contemplation of litigation and for the express purpose of assisting attorneys representing interests of the United States in this matter.  As such, it is privileged and should be discussed only with personnel who have an official need to know of its progress or results.  If you have any doubt about the propriety of discussing the investigation with any particular individual, then you should seek guidance from LtCol         .



3.	Investigate all facts and circumstances surrounding the fire, including the cause of the fire, resulting injuries and damages, and any fault, neglect, or responsibility therefor.  Report your findings to LtCol       by __September 19__, unless an extension of time is granted. Do not express any opinions or recommendations unless LtCol          directs you to do so.  Label your report "FOR OFFICIAL USE ONLY: ATTORNEY WORKPRODUCT," and take appropriate measures to safeguard it.











Figure 6-7.--Sample Litigation-Report Investigation Convening Order
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									___________________________

(Signature of CA)



Copy to:

COMMARFORRES (SJA)













































































Figure 6-7.--Sample Litigation-Report Investigation Convening Order
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CONDUCTING THE LITIGATION-REPORT INVESTIGATION CHECKLIST



I.  GETTING STARTED



     	Convening authority (CA) consults with SJA MARFORRES.



     	CA appoints an investigating officer in writing, 

      identifying the judge advocate under whose direction and

      supervision the investigation will be conducted.



     	The IO must consult with the assigned judge advocate before

  	   beginning the investigation.



     	Carefully examine the convening order to determine the

      scope of your investigation.



     	Determine when the investigative report is due to the CA.



		If you can not reach that deadline, request an extension.



     	Review	all relevant instructions on your investigation, 		   	i.e. JAGMAN Chapter 2, etc.



     	Determine which checklists may apply to your investigation 			and review them carefully.



_____	Decide what the purpose and methodology of your 				

   	investigation will be.



     	Where is evidence likely to be located?



     	How can such evidence best be obtained and preserved?



     	Has this incident involved a member of the command and/or 		   occurred within the command?   If not, are you the 			

   	appropriate command to conduct the investigation?



     	Is this incident under investigation by NCIS, the FBI, or 	

	   local civilian law enforcement agencies? (If yes, refer to 	

	   JAGMAN 0204c),









Figure 6-8.--Litigation-Report Investigation Checklist
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     	Is this considered a "major" incident? 



     	If believed to be a "major" incident, refer to JAGMAN

      0204g, 0204h, and 0205a(l).





II.  HANDLING WITNESSES (PRIOR TO OBTAINING ANY OF THE BELOW  INFORMATION CONSULT WITH THE ASSIGNED JUDGE ADVOCATE.)



NOTE:	You may wish to gather and review other types of evidence before interviewing any witnesses.



     Draw up a list, to be supplemented as the investigation 		   progresses, of all possible witnesses.



     Determine if witnesses are transferring, going on leave, 		  	hospitalized, etc., which might take them out of the area 			before review of the investigation is completed.



_____Inform the CA, orally, with confirmation in writing, 		     

     immediately upon learning that a material witness might          		leave the area before review of the investigation is 			  

   	completed.



     Conduct an intensive interview of each witness, i.e. names, 	   	   places, dates, and events that are relevant.



     Prepare a summary of interview (SI) for each witness.



     	If a witness is not physically available, attempt to

     conduct interview via telephone, mail or message.



     Advise any military witness suspected of an offense, 			  

   	misconduct, or improper performance of duty, of their 	     			rights under Article 31b, UCMJ.



_____Advise each witness prior to signing any statement 

     relating to the origin, incident, or aggravation of any

     disease or injury that was suffered, of their right not to

     sign such a 	statement.  See JAGMAN 0221b.









Figure 6-8.--Litigation-Report Investigation Checklist--(con't)
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PRIOR TO OBTAINING ANY OF THE BELOW INFORMATION CONSULT WITH THE

ASSIGNED JUDGE ADVOCATE.



     Record the interview of each witness in detailed notes.



     Reduce each witness' statement to a complete and accurate 			narrative statements.



     Witnesses will, in most cases, not be asked to make a

     written statement or to sign a statement that the 

     investigator has prepared.  Written statements may be

     requested from civilian witnesses if directed by the

     Supervisory Judge Advocate.



     Indicate on the narrative statement that it represents an 			accurate summary of oral statements made by the witness.



     Review your list of possible witnesses to ensure that you 			have interviewed all such witnesses.





III.  DOCUMENTARY EVIDENCE



     Make a list, to be supplemented as the investigation 	     

     proceeds, of all possible documents, to include:



		     Copies of relevant rules, regulations, instructions, 					standard operating procedures;



		     relevant correspondence and messages;



		     personnel records;



		     medical records (clinical and hospital records, death 					certificates, autopsy reports, etc.); 



		     official logs and reports; and



		     required forms (personnel injury forms, vehicle 		

				accident reports, etc.)









Figure 6-8.--Litigation-Report Investigation Checklist--(con't)
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PRIOR TO OBTAINING ANY OF THE BELOW INFORMATION CONSULT WITH THE

ASSIGNED JUDGE ADVOCATE.



     Examine your list of possible documents to ensure that you 			have obtained all such documents personally available to 			you.



     If unable to obtain a certain document, attempt to obtain it 		via fax, message, telephone, or mail.



     Obtain originals or certified true copies of all documents 			available to you.





IV.  OTHER EVIDENCE



     Make a list of any other information which may be of 			

   	assistance to reviewing authorities in understanding the 			incident investigated (real objects, physical locations, 			maps, charts, photographs, your personal observations, 			etc.).



     Examine your list of possible information to ensure that 			you have obtained all such information personally available 		to you.



__   Attempt to reduce such information to a form, such as 		

		photographs or sketches, which can be conveniently included 		in your investigative report.

 

     Take all steps possible to insure that any evidence not an 			enclosure to the investigative report will be kept in an 			identified place, safe from tampering, loss, theft, and 			damage pending review of the investigation.





















Figure 6-8.--Litigation-Report Investigation Checklist--(con't)
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DRAFTING THE LITIGATION REPORT



I.  PRELIMINARY STATEMENT



     Include this statement: "This report was prepared under the 			supervision of a judge advocate in contemplation of 			

   	litigation by or against the United States."



     State that all reasonably available evidence was collected 			or is forthcoming and that each directive of the CA has 			been met.



     Set forth the nature of the investigation.



     Relate any delays or difficulties encountered, including 			non-availability of evidence or failure to interview 		

		relevant witnesses.



     Explain any conflicts in evidence, which evidence is 		

		considered more reliable and why.



     Note any extensions requested and granted.



     Note the limited participation by any member or advisor.



     If social security numbers contained in the report were 			obtained from sources other than the individual (i.e., from

		service records), so state.



     Indicate where original items of evidence are maintained, 			how they are safeguarded, and the name and phone number of 			the responsible custodian.



     Any other information necessary for a complete 				

   	understanding of the case.



II.  FINDINGS OF FACT. A fact is something that is or happens.



     Distinguish in your own mind the differences among the terms 		"fact", “opinion", and "recommendation".









Figure 6-9.--Drafting the Litigation Report--(con't)
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     Conduct an evaluation of the evidence or lack of evidence.



     Review any  requirements pertaining to the specific incident 		in the JAGMAN checklists.



     When drafting the findings of fact, be specific as to 		

		persons, times, places,



     Reference after each finding of fact, the enclosures to the 			report which support the finding of fact.



     Identify by grade or rate, service number, organization, 			occupation or business, and residence person(s) connected 			with the incident.



     Make appropriate findings of fact for all relevant facts, 			including information already stated in the preliminary 			statement.  The preliminary statements is not a substitute 			for findings of fact.



     Place findings of fact in chronological and/or logical 	

		order.



     Is each fact a separate finding?



     Is each finding of fact supported by an enclosure?



     Are all enclosures used? (if not used delete the enclosure).



     Ensure that, when read together, the findings of fact tell 	      the whole story of the incident without having to refer 			back to the enclosures.



     Does the story flow?  Is it readable?



NOTE:	OPINIONS AND RECOMMEND ATIONS ARE NOT MADE BY THE IO UNLESS

		DIRECTED BY THE SUPERVISING JUDGE ADVOCATE.















Figure 6-9.--Drafting the Litigation Report



6-38

LEGAL SOP





III.  SIGNING



     Is the report signed by the assigned judge advocate?



     Sign your report.



IV.  ENCLOSURES



     Convening order.



     All evidence in logical order.



     Is each transcript or summary of interview, photograph, map,

     chart, document, or other exhibit, a separate enclosure?



     Are any reproduced documents certified to be true 			

   	copies?



     Have you complied with the special marking requirements

     applicable to photographs? See JAGMAN, 0215c, and 0217h(4).



     Are enclosures listed in the order in which they are cited 			in the body of the investigation?



     Ensure you do not have inappropriate material in the 		

		investigation.  (NCIS investigations; aircraft mishap

     reports; Inspector General reports; polygraph 

   	examinations; medical quality assurance investigations)		



V.  CONCLUDING ACTION



     Mark "FOR OFFICIAL USE ONLY: ATTORNEY WORK PRODUCT" on the

     top center of each page.



     Carefully proofread your Investigative Report to guard 	

		against embarrassing clerical errors.



_____FAX/E-Mail a copy to the supervisory judge advocate for

     final review.









Figure 6-9.--Drafting the Litigation Report
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SAMPLE LITIGATION-REPORT INVESTIGATION



From:	 LtCol           , USMC

To: 	 Commanding Officer, Headquarters Battalion, Marine Forces 			 Reserve



Subj:	  SAME AS SUBJECT ON CONVENING ORDER



Ref:  (a) JAGMAN



Encl:	 (1)	Convening order and modifications thereto (if any 					were issued)

		 (2) Summary of statement of witness (Do not Include 		

				signed statements)

		 (3) 	Summary of statement of witness

		 (4) Description of (evidence found at scene of the fire)

		 (5) Photograph of _______ depicting ____________



Preliminary Statement



1. Per reference (a) and in compliance with enclosure (1), the following litigation report investigation was conducted into the facts and circumstances surrounding (See subject line) that occurred on or about (date).  All reasonably available evidence has been collected and the directives contained in enclosure (1) have been met.  No difficulties were encountered in the conduct of this investigation.  The supervisory judge advocate was LtCol. __________, USMC.  This report was prepared under the supervision of a judge advocate in contemplation of litigation by or against the United States.



Findings of  Fact

1. ________________________________[encl  0,0]



2. ________________________________[encl  0,0]

1. ________________________________



2. ________________________________













Figure 6-10.--Sample Litigation-Report Investigation Report
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NOTE:  Opinions and recommendations are not made by the investigating officer unless directed by the supervising judge advocate.	 The supervising judge advocate should normally add appropriate opinions and recommendations with the assistance of the IO.



______________________   ______________________________

INVESTIGATING OFFICER      SUPERVISORY JUDGE ADVOCATE









































































Figure 6-10.--Sample Litigation-Report Investigation Report
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LINE OF DUTY/MISCONDUCT CHECKLIST



     Is a LOD/misconduct determination required?



		     Possible permanent disability?



		     Inability to perform duties for 24 hours or more?



     A PI must be conducted.



     Report the results of the PI to the COMMARFORRES (SJA).



     Ensure medical receives a copy of the PI.



     If the CA determines this injury was incurred "in the line 			of duty, not due to misconduct, ensure medical record 		

		entries stating as such are made.



     A command must convene an a CI when:



		     The results of the PI indicate that the injury was 	

				incurred under circumstances which suggest a 			

   			finding of "misconduct" might result.  These 			

   			circumstances include, but are not limited to, all 					cases in which a qualifying injury was incurred:



				     while the member was using illegal drugs;



				     while the member's blood alcohol content was of 

   				   .10 percent by volume or greater.  This does 							not preclude the convening of an investigation if 							the blood-alcohol percentage is lower than .10, 							if the circumstances so indicate; and



				     as a result of a bona fide suicide attempt.



	     The results of the PI indicate that the injury was 			

   		incurred under circumstances that suggest a finding 			

   		of "not in line of duty" might result.











Figure 6-11.--Line of Duty/Misconduct Checklist
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				     Was the servicemember in a desertion status at 							the time of injury?



				     Was the servicemember UA at the time of injury?



				     Was the servicemember in the Brig with a 			

   					dishonorable discharge at the time of the injury?



				     Was the servicemember in jail as a result of a 							felony conviction at the time of the injury?



		     There is a reasonable chance of permanent disability 					and the commanding officer considers the convening of 					an investigation essential to ensure an adequate 			

   			official record is made concerning the circumstances 					surrounding the incident.



		     The injured member is in the Naval Reserve or the 					Marine Corps Reserve and the commanding officer 			

   			considers an investigation essential to ensure an 					adequate official record is made concerning the 			

   			circumstances surround the incident.



If a CI is necessary, the following information must be included in the final report:



     Identifying data of all persons, military or civilian, 		

   	killed or injured.



		     Name, sex, age.



		     Military grade or rate, regular or reserve, armed 					force, station or residence.



				     Experience/expertise.



		     Civilian title, business or occupation, address.



				     Experience/expertise.











Figure 6-11.--Line of Duty/Misconduct Checklist
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_____All relevant records must be obtained, including: military

		or civilian police accident reports, pertinent 				

   	hospitalization or clinical records, death certificates, 	

		autopsy reports, records of coroners' inquest or medical 			examiners' reports, and pathological, histological, and 			toxicological studies.



     Place of occurrence, site and terrain, include photographs, 			maps, charts, diagrams or other relevant exhibits.



     Duty status of injured person: leave, liberty, unauthorized 			absence (UA), active duty, active duty for training, or 			inactive duty for training at time of injury.



		     Whether any UA status at time of injury materially 					interfered with his/her military duty.



     Nature/extent of injuries, including description of body 			parts injured.



		     Extent of hospitalization.



		     Cost from any civilian facilities.



		     Amount of time "lost”.



     Physical factors and impairment.



		     Tired (working excessive hours), hungry, on medication 				(prescribed or unauthorized), ill or experiencing 					dizziness, headaches or nausea, exposed to severe 					environmental extremes.



		     Period of alcohol or habit-forming drug impairment.



				     Individual's general appearance, behavior, 		

						rationality of speech, and muscular coordination.



				     Quantity and nature of intoxicating agent used.











Figure 6-11.--Line of Duty/Misconduct Checklist--(con't)
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				     Period of time in which consumed.



          _____Results of blood, breath, urine or tissue test 							for intoxicating agents.



				     Results of blood, breath, urine or tissue test

               for intoxicating agents.



				     Lawfulness of intoxicating agent.



     Mental factors.



		     Emotionally upset (angry, depressed, moody, tense).



		     Mentally preoccupied with unrelated matters.



		     Motivation.



		     Knowledge of/adherence to standard procedures.



		     Attempted suicide (genuine intent to die v. gesture or 				malingering).  See JAGMAN 0226.



		     Mental disease or defect.  Psychiatric evaluation 	

				warranted?

	

The CI must clearly document all facts leading up to and connected with the injury or death.  Some of the information to be addressed might include:



     Training.



		     Formal/on the job.



		     Adequacy.



		     Engaged in tasks different from those in which

          trained.



		     Engaged in tasks too difficult for skill level.









Figure 6-11.--Line of Duty/Misconduct Checklist--(con't)



																 6-45

LEGAL SOP





     Emergency responses/reaction time.



     Supervision (adequate/lax/absent).



     Design factors.



		Equipment's condition, working order.



		     Operating unfamiliar equipment/controls.



		     	Operating equipment with controls that function 		

				differently than expected due to lack of   				

   			standardization.



		     Unable to reach all controls from his/her work station 				and see and hear all displays, signals, and

				communication.



		     Provided insufficient support manuals.



		     Using support equipment which was not clearly 

   			identified and likely to be confused with similar     					but noncompatible equipment.



     Environment factors.

 

		     Harmful dusts, fumes, gases without proper

          ventilation. 



		     Working in a hazardous environment without personal 					protective equipment.



		     Unable to hear and see all communications and signals.



		     Exposed to temperature extremes that could degrade 					efficiency, cause faintness, stroke or numbness.



		     Suffering from eye fatigue due to inadequate lighting 					or glare.











Figure 6-11.--Line of Duty/Misconduct Checklist (con't)
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		     Visually restricted by dense fog, rain, smoke or snow.



		     Exposed to excessive noise/vibration levels.



     Personnel protective equipment.



		     Using required equipment for the job (i.e., seatbelts, 

				safety glasses, hearing protectors).



		     Not using proper equipment due to lack of availability

				(identify).



		     Not using proper equipment due to lack of comfort or 					conflict with “Rambo” image (identify).



		     Using protective equipment that failed and caused 					additional injuries (identify).



     Hazardous conditions.



		     Inadequate/missing guards, handrail, ladder treads, 					protective mats, safety devices/ switches, skid 			

   			proofing.



     Jury-rigged equipment.



     Use of improper noninsulated tools.



     Incorrectly installed equipment.



     Defective/improperly maintained equipment.



     Slippery decks or ladders, obstructions.



     Improper clothing (leather heels, conventional shoes vice 

		steel-toed shoes, loosefitting clothes, no shirt,

     conventional eyeglasses vice safety glasses).















Figure 6-11.--Line of Duty/Misconduct Checklist (con't).
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Rights Advisement Forms



ARTICLE 31 RIGHTS



Name: ______________Rank/Rate: ____  Activity: ________________  



Unit: ____________________  Telephone number:  ________________



I have been advised that I may be suspected of the offense(s) of: ___________________________________________ and that:                                                                             

   [] I have the right to remain silent.

   [] Any statements I do make may be used as evidence against me       in trial by court-martial.

   [] I have the right to consult with lawyer counsel prior, to 	       any questioning.  This lawyer counsel may be a civilian    

      lawyer retained by me at my own expenses, a military lawyer       appointed to act as my counsel without cost to me, or both.

   [] I have the right to have such retained civilian lawyer and/

      or appointed military lawyer present during this interview.

   [] I have the right to terminate this interview at any time.

        

WAIVER OF RIGHTS



   [] I further certify and acknowledge that I have read the            above statement of my rights and fully understand them, 

      and that:

   [] I expressly desire to waive my right to remain silent.  	    [] I expressly desire to make a statement.

   [] I expressly do not desire to consult with either a                civilian lawyer retained by me or a military lawyer               appointed as my counsel without cost to me prior to               questioning.

   [] I expressly do not desire to have such a lawyer present           with me during this interview.

   [] This acknowledgment and waiver of rights is made freely           and voluntarily by me, and without any promises or threats

      having been made to me or pressure of coercion of any kind

      having been used against me.                                                                                  ______________________________   ________________________________	

(Witness's signature and date)   (Member's signature and date)



Understanding my rights under U.C.M.J. Article 31, I wish to make the following statement:







Figure 6-12.--Article 31 Rights Advisement Form.



6-48

LEGAL SOP





WARNING ADVISEMENT ABOUT STATEMENTS

REGARDING ORIGIN OF DISEASE OR INJURY

(JAG MANUAL 0221)



I,                                 , have been advised that:



       -Questions have arisen concerning whether or not my injury/disease, sustained or discovered on ____,19-- was incurred in the line of duty or as a result of my own misconduct;



       -in the event such injury/death is determined to have been incurred not in the line of duty or as a result of my own misconduct, I will be required to serve for an additional period beyond my present enlistment for make up for the time of duty lost;



       -lost duty time will not count as creditable service for pay entitlement purposes;



       -I may be required for forfeit some pay (where absence from duty in excess of one day immediately follows intemperate use of liquor or habit-forming drugs);



       -if I am permanently disabled and that disability is determined to have been the result of misconduct or was incurred not in the line of duty, I may be barred from receiving disability pay or allowances, as well as veteran's benefits;



       -I may not be required to give a statement relating to the origin, incidence, or aggravation of any disease/injury that I may have.



       -I do/do not desire to submit a statement.



Date:             Signature:                             



Witness Signature:                            



_____________________________________________

Witness Name/Rate/Grade/Unit/Telephone Number











Figure 6-13.--Warning Advisement Regarding Origin of Disease or Injury.
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Rights Advisement Forms



PRIVACY ACT STATEMENT



Name: _____________  Rank/Rate: ______  Activity:________________  

Unit: ____________________  Telephone number: __________________



Today, _____________, 19__, I acknowledge that I have received the following advisement under the guidelines of the Privacy Act.



This statement is provided in compliance with the provisions of the Privacy Act of 1974 (Public Law 93-579) which requires that Federal agencies must inform individuals who are requested to furnish personal information about themselves as to certain facts regarding the information requested below.



1 . AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 972, 1201-1221, 2733, 2734-2734b., 2737, 5013, 5031-5036, 5131-5150, 5947, 6148, 7205, 7622-7623; 28 U.S.C. 1346, 2671-2680; 31 U.S.C. 240-243, 3521- 3531, 3701-3702, 3717-3718; 37 U.S.C. 802; 38 U.S.C. 105; 42 U.S.C. 2651-2653; 44 U.S.C. 3101; 49 U.S.C. 1901.



2. PRINCIPAL PURPOSES.  The information which will be solicited is intended principally and may be used for the following purposes:



a. Determinations on the status of personnel regarding entitlements to pay during disability, disability benefits, severance pay, retirement pay, increases of pay for longevity, survivor's benefits, involuntary extensions of enlistments, date of expiration of active obligated service, and accrual of annual leave.



b. Determinations on disciplinary or punitive action.



c. Determinations on liability of personnel for losses of, 		   or damage to, public funds or property.



d. Evaluation of petitions, grievances, and complaints.



	e. Adjudication, pursuit, or defense of claims for or                   against the Government or among private parties.



	f. Other determinations, as required, in the course of naval







     		Figure 6-14.--Privacy Act Statement (con't)                      
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	   administration.                                               

	

     g. Public information releases.



	    h. Evaluation of procedures, operations, material, and

        designs by the Navy and contractors, with a view -to              improving the efficiency and safety of the Department of          the Navy.



3. ROUTINE USES: In addition to being used within the Department of the Navy and Defense for the purpose(s) indicated above, records of investigations are routinely furnished, as appropriate, to the Department of Veterans Affairs for use in determinations concerning entitlement to veterans' and survivors' benefits; to Servicemen's Group Life Insurance administrators for determinations concerning payment of life insurance proceeds; to the U.S. General Accounting Office for purposes of determinations concerning relief of accountable personnel from liability for losses of public funds and related fiscal matters; and to the Department of Justice for use in litigation involving the Government. Additionally, such investigations are sometimes furnished to agencies of the Department of Justice and to State or local law enforcement and court authorities for use in connection with civilian criminal and civil court proceedings.  The records of investigations are provided to agents and authorized representatives of persons involved in the incident, for use in legal or administrative matters.  The records are provided to contractors for use in connection with settlements, adjudication, or defense of claims by or against the Government, and for use in design and evaluation of products, services, and systems.  The records are also furnished to agencies of the Federal, State, or local law enforcement authorities, and regulatory authorities, for use in connection with civilian and military criminal, civil, administrative, and regulatory proceedings and actions.



4. MANDATORY/VOLUNTARY DISCLOSURE, CONSEQUENCES OF REFUSING TO DISCLOSE:



   a. Where an individual is a subject of an investigation for purpose 2a or 2b, above: Disclosure is	voluntary. You are advised that you are initially presumed to be entitled to have the 









	Figure 6-14.--Privacy Act Statement (con't).                                                         
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[personnel determination) [disciplinary determinations] in

paragraph 2, above, resolved in your favor, but the final determination will be based on all the evidence in the investigative record.  If you do not provide the requested information, you will be entitled to a favorable determination if the record does not contain sufficient evidence to overcome the presumption in your favor.  If the completed record does contain sufficient evidence to overcome the presumption in your favor, however, your election not to provide the requested information possible could prevent the investigation from obtaining evidence which may be needed to support a favorable determination.



   b. Where an individual is a subject of an investigation for 

purpose 2c, above: Disclosure is voluntary, and if you do not provide the requested information, any determination as to whether you should be held peculiarly liable for repayment of the Government's loss would be based on the other evidence in the investigative record, which possibly might not support a favorable determination.



   c.  Where the individual is a claimant or potential claimant in an investigation for purpose 2e, above: Disclosure is voluntary, but refusal to disclose the requested information could prevent the investigation from obtaining sufficient information to substantiate any claim which you have make or may make against the Government as a result of the incident under investigation.



   d. Where the individual was treated at Government expense for injuries caused by third parties in connection with a matter being investigated for purpose 2e, above: Disclosure is voluntary, but refusal to disclose the requested information could result in a requirement for you to assign to the Goverrunent your medical care claims against third parties in connection with the incident, or authorize withholding of the records of your treatment in naval medical facilities.            



   e. In any other case: Disclosure is voluntary, and if you do not provide the requested information, and determinations or evaluations made as a result of the investigation will be made on the basis of the evidence that is contained in the investigative record.             		                      ______________________________________







                   

Figure 6-14.--Privacy Act Statement (con't).
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(AIRCRAFT ACCIDENT CHECKLIST)



NOTE.  PARTICIPATION OF THE NATIONAL TRANSPORTATION SAFETY BOARD (NTSB) OR THE FEDERAL AVIATION AGENCY (FAA) IS COVERED BY OPNAVINST 3750.15 (SERIES). REMEMBER, THE JAGMAN IO MUST MAINTAIN AND PROTECT THE PRIVILEGE NATURE OF THE AMI AND SHALL NOT RELY UPON THE AMI NOR OBTAIN ANY EVIDENCE FROM THE AMI NOR DISCUSS THE CASE WITH THE AMI INVESTIGATOR(S).  SEE JAGMAN 0242b. 

                                                                            

     If a possibility exists that witness will testify before the    		AMI and the JAGMAN investigation, the JAGMAN IO shall

     explain to such witnesses the reasons for the apparent

     duplication of effort.  This is particularly important with

     non-military witnesses.  The explanation shall cover:      



		     The different objectives of the two investigations;



		     the reasons why procedures vary;



		     the need to preserve the privileged nature of the 		  	   		aircraft accident safety investigation; and 



		     the fact that since neither command nor administrative 					action may alter the privileged character of 			  	   		statements provided to the aircraft accident safety 					investigation, such statements will not be available 					to the JAGMAN investigation from any official source,



     Identity of the pilot(s), co-pilot(s), naval flight 			  	  officer(s) (NFO), air crew and any passengers.



     Background, history, training, experience of the pilot(s), 			co-pilot(s), naval flight officer(s), and air crew(s).



     Their degree of familiarity with the type of aircraft 			 

   	involved.



     The military or civilian status of all personnel on board, 			e.g., Regular, Reserve, or retired; active duty, inactive 			duty, inactive duty training; TAD, TDY, leave, liberty.



     Type, model, and bureau member of the aircraft involved.









Figure 6-15.--Aircraft Accident Checklist (con't)



												 6-53

LEGAL SOP

			



     Identification of the squadron, detachment, or unit 			  

   	authorizing the fight and the official who authorized the 			flight.



     If a privately-owned or rented aircraft was involved, 		 

   	identify the owner, authorization for the flight, existence      	  	of private insurance, and extent of damage.



     The identity of all individuals who were killed, injured, or 		who suffered property damage as a result of the mishap, 			including:



		     Name, age, address (home and work), telephone number, 					occupation, injured and/or deceased; and



		     a complete description of how injuries occurred (refer 					to JAGMAN, Chapter II, Part F, for special 			

				considerations in death cases).



     Sociological, psychological, and human factors related-to 			the accident, including:



		     Potential stress factors, fatigue, use of medication, 					or intoxication.



     Type, duration, and purpose of the flight, briefing of the 			pilot, and other pertinent information regarding the 		

		particular flight, including:



		     The use of night vision goggles; or



		     other mission-specific factors relevant to aircraft or 					air crew equipment or performance.



     Weather conditions throughout the flight.



     Preflight history of the aircraft.



     Compliance or noncompliance with pertinent technical 			

   	directives, including:



		     Flight hours since the last overhaul;









Figure 6-15.--Aircraft Accident Checklist (con't)
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		     discrepancies noted on recent "Yellow Sheets", 			

   				VIDS/MAF Forms; OPNAVINST 4790.2 [Series]; and		



		     flight hours since the last intermediate check.



     Description of flight path and maneuvers of the aircraft 			during the flight, including manner of descent and impact.



     Positions of external control surfaces (landing gear, canopy 		,etc.) during flight.



     Presence condition, and use of safety, communication, 			

   	escape, and survival equipment.



     Post-accident examination of the aircraft.



_____Detailed description of all damage to the aircraft, 			

   	including:



		_____Wreckage diagrams, disassembly and inspection reports, 					wreckage photographs, and data on engine, fuselage, 						and control surfaces.



_____Examination of the scene of the accident, to include:       		

		_____Its precise location; 



		_____a description of the terrain; 

                      

     _____a complete listing and cost of damage or destroyed 						Government and non-Government property.



_____Description of rescue operation employed, their 			

 		effectiveness, and any difficulties encountered.



_____All instructions in effect at the time of the accident 					concerning procedures relating to this particular 					flight, including applicable local an regional flight 					rules governing the flight and copies of air charts in

				effect and in use.



_____In the case of deaths resulting from the accident, the









Figure 6-15.--Aircraft Accident Checklist (con't)
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				precise medical cause thereof, (substantiated by 			

 		medical records), to include line of duty/misconduct 					determinations for injuries to naval personnel, if 					required.



_____Involvement of other aircraft, if any.



_____The roles of supervisory, support, and controlling 					personnel.



_____When the evidence concerning the accident is sufficient 				to do so, an opinion or opinions as to the cause or 					the causes of the accident.



_____When the evidence is not sufficient to form an opinion 					or opinions as to the cause or causes of the accident, 				a description of those factors, if any, which in the 					opinion of the investigator(s) substantially 			 

 		contributed to the accident.























































Figure 6-15.--Aircraft Accident Checklist (con't)
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MOTOR VEHICLE ACCIDENT CHECKLIST

                                                                                                                                                             _____Vehicle(s) identified, including vehicle identification 				number (VIN), license plate number, make, model, year, and 				color.



_____Identify the driver(s) and owner(s), to include the name, 			age, addresses (home and work), and telephone numbers.



_____For military members indicate their military status at the 			time of the accident (e.g., active duty, TAD, leave, 		

		liberty, etc.), their grade/rank, and the name, address, 			location.



_____If an individual died or is incapacitated as a result of 			the accident, provide similar identifying information for 			the next-of-kin or legal representative.



_____If a Government vehicle was involved, identify the unit to 			which the vehicle was assigned, and the individual at the 			unit who authorized use of the vehicle, and its authorized 			purpose.



_____Private vehicle involved: name, address, policy numbers, and 		telephone numbers of the insurer of the vehicle, including 			the amount and type of insurance carried,



_____Time of the accident, (e.g., highway number, direction of 			travel, milepost number, street name, intersection)



_____Speed of the vehicles involved as evidenced by testimony of 			witnesses, skid marks, condition of road, and the damage to 		the vehicles.



_____Road and terrain factors, road characteristics.



_____Any obstructions to the driver's vision.



_____Actions of other vehicles involved in the accident,

   	including any part played by them in creating the	conditions

     that resulted in the accident.









Figure 6-16.--Motor Vehicle Accident Checklist 
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_____Traffic conditions at the scene and their effect on the 			accident.



_____Traffic laws and regulations in force pertinent to the 	

   	accident, including traffic safety devices, signs, and 	

   	markings (e.g., school zone, no passing zone, railroad 	

   	crossing, reduced speed limit).



		_____Any regulations to use safety devices installed in the 					vehicles (e.g., seat belts, child carriers).



		_____Copies of statues, ordinances, or regulations should be 					made an enclosure.



_____Mechanical condition of the vehicles involved.



_____If a mechanical defect or condition (e.g., faulty or worn 			brakes/tires), is determined to have contributed to the 			accident, include the relevant maintenance history of the 			vehicle.



_____Physical condition of the driver(s), including intoxication, 		fatigue, use of medications or drugs, or other medical 		

   	conditions, number of hours of sleep prior to the accident, 			number of hours worked.



		_____The amount of alcohol consumed, results of any blood 					alcohol or other test for intoxication,



		_____Any medications or drugs taken prior to the accident.



		_____Any unusual stress or abnormal condition that might 					have affected the driver's alertness.



		_____The opinion section should address any reasonable 	

				inferences that may be drawn from these facts relevant 

				to the cause of the accident.



_____Driving	experience of the driver(s) both generally and in

     the type of vehicles being driven,to include the state which

     licensed the driver.













Figure 6-16.--Motor Vehicle Accident Checklist (con't)
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		_____Any previous loss of driving privileges and driving-

          related convictions.



_____Safety devices installed and whether they were being used at

 		the time of the accident.



_____Conduct of passenger(s).  Opinions may include reasonable 	

		inferences on the effect of any passenger's conduct on the 			driver(s).



_____Facts and opinions relevant to knowledge by any passenger of 		any impairment of the driver at the time the passenger 	

   	entered or had a reasonable opportunity to leave the 

   	vehicle.





























































Figure 6-16.--Motor Vehicle Accident Checklist (con't)
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LOSS OR EXCESS OF GOVERNMENT FUNDS OR PROPERTY CHECKLIST 



NOTE ON LOSS OF FUNDS: CHAPTER 6, SECTION 0607, DEPARTMENT OF DEFENSE FINANCIAL MANAGEMENT REGULATION (DOD 7000.14-R), VOLUME 5, DISBURSING POLICY AND PROCEDURES, THAT PROVIDES SPECIFIC PROCEDURES, FINDINGS AND RECOMMENDATIONS FOR INVESTIGATION OF MAJOR LOSSES OF FUNDS DUE TO PHYSICAL LOSS, OR ILLEGAL, INCORRECT, OR IMPROPER PAYMENT.  COMMAND INVESTIGATIONS APPOINTED UNDER THE JAGMAN ARE USED IN THE CASE OF MAJOR LOSSES OF FUNDS, DEFINED AS THOSE LOSSES OF $750.00 OR MORE OR ANY PHYSICAL LOSS WHERE THERE IS EVIDENCE OF FRAUD WITHIN THE ACCOUNTING FUNCTION, REGARDLESS OF THE DOLLAR AMOUNT. 



NOTE ON LOSS OF PROPERTY: FOR LOSSES ON GOVERNMENT PROPERTY, THE COMMAND MAY USE A SURVEY PROCEDURE UNDER APPLICABLE NAVY OR MARINE CORPS REGULATIONS IN LIEU OF A JAGMAN INVESTIGATION.  THE FINANCIAL LIABILITY INVESTIGATION OF PROPERTY LOSS (DD FORM 200) MEETS THE INVESTIGATIVE REQUIREMENTS IN MOST SITUATIONS.



_____Any accountable individual must receive the special notice 			contained in JAGMAN 0250e.



		_____What items were lost or found in excess and the exact

				dollar 	value of the loss or excess, e.g., property, 					vouchers, cash, and so forth.



_____The nature of the loss or excess (inventory gain or loss, 			cash shortage, or overage, etc.).



_____In cases of loss of funds, whether the loss was



		_____loss of proceeds of sale of Government property; or 



		_____physical loss of funds (i.e., embezzlement or 	

				fraudulent acts of subordinate finance personnel); or



		_____result of illegal or improper payment (i.e., payments 					on forged checks or vouchers).



_____How the loss or excess is being carried in the command's

		accounts.

	





Figure 6-17.--Loss or Excess of Government Funds or Property Checklist (con't)
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_____Identity and position of the accountable officer.



_____Identity and position of any other person who had custody of 		the funds or property.



_____The general reputation of the accountable individual for

		honesty and care in the handling and safeguarding of funds 			or property entrusted to them.



_____The experience and training of the accountable individual in 		the handling of funds or property.



_____The workload, including collateral duties, of the 

		accountable individual at the time of the irregularity.



_____A description, with diagrams where appropriate, of the 

		physical working conditions of the accountable individual 			who incurred the loss or excess.



_____Physical security arrangements and devices.



_____Security containers and persons with access to them and 			whether they were being used properly at the time of the 			irregularity.



_____Internal control procedures in effect in the unit, section, 			department, or office where the irregularity occurred, and a 

		statement whether they were being applied properly at the 			time of the irregularity.



_____Information on recent inspections, assist visits, management 		control reviews, or other evaluations of procedures.



_____Identification of the regulations pertinent to the handling 			of the property or funds involved and were such regulations 			followed?



_____A description of remedial measures taken to prevent 	

		recurrence of the irregularity.













Figure 6-17.--Loss or Excess of Government Funds or Property Checklist (con't)
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CLAIMS FOR OR AGAINST THE GOVERNMENT CHECKLIST



NOTE:	CA'S SHOULD CONSULT WITH THE SJA MARFORRES REGARDING THE TYPE OF INVESTIGATION TO CONVENE IN AN CASE IN WHICH THERE IS A SUBSTANTIAL POSSIBILITY OF A CLAIM FOR OR AGAINST THE GOVERNMENT.



_____The identity of individuals involved, including name, rank/		   grade, unit, age, address (home and work), telephone 		

   	number, occupation.



_____How they were involved?



		_____Killed as a result of the incident (identifying

          information of the next-of-kin or legal representative 					must be provided).

	

		_____Injured party.



		_____Owner of property damaged.



		_____Military member whose acts or omissions are alleged to 					have caused the harm.

	

		_____Witness.



_____Information on how those involved may be located.



		_____Permanent address that will be accurate for at least 5 					years after the accident.



		_____Indicate each individual's status.



		_____Military:	 Regular or Reserve, on active duty, TAD, 					leave, liberty, etc., at the time of the incident.



		_____Civilians: 	Federal employee, personal services 	

				contractor employed, by an independent contractor, etc.



_____If maintenance or training is involved, identify the 		









	

Figure 6-18.--Claims for or against the Government Checklist (con't)
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            individual responsible for the maintenance or training

     issue.



_____Nature of the claim (i.e., wrongful death, personal 	

		injuries, property damage).



_____A factual description of how the individual(s) was injured,



		_____What equipment was being used.



		_____Who was operating the equipment.



		_____Who was supervising (or should have been supervising).



		_____Whether equipment failed or was operated incorrectly,



		_____If equipment failure, the maintenance history of the 	

				equipment.



_____If the injury occurred on Government property.



		_____The condition of the property.



		_____Who is responsible for the property's upkeep.



		_____Authority for the injured party to be present on 	

				Government property.



_____The nature and extent of personal injuries.



		_____Amount of medical, dental, and hospital expenses 	

				incurred, supported by itemized bills or receipts for 					payment.



_____Nature and extent of treatment.



		_____Number of days hospitalized.



		_____Name and address of all treating hospitals and medical 	

				facilities.

	







Figure 6-18.--Claims for or against the Government Checklist (con't)
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		_____Name(s) and addresses of all treating physicians or 					other care givers.

		

		_____Extent and nature of all follow-on or outpatient care.

		

		_____Prognosis.

		

		_____Degree of disability, if any (total, partial permanent, 					partial nonpermanent).   

		

		_____Necessity for future treatment and estimated costs.





_____Salary/earnings lost due to time lost from employment



		_____Actual number of work days lost.



		_____Estimated compensation for that period based on hourly 					wage or salary

	

		_____Full time, part-time, or self-employed.

	

		_____Diminished earning capacity.



_____If an individual died as a result of the incident under 			investigation and the estate or survivors may file a claim 			against the Government, consult with the SJA MARFORRES

		regarding the wrongful death or survival statute applicable 			in the jurisdiction where the harm occurred.



_____If an individual died.



		_____Time of death relative to the injury.



		_____Intervening treatment and state of consciousness.



		_____Cause of death as established by autopsy.



		_____Pre-existing medical conditions.









Figure 6-18.--Claims for or against the Government Checklist (con't)
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		_____Age.



		_____Occupation.



		_____Burial expenses.



		_____Heirs.



		_____Amount of property damage.



		_____Include photographs before and after, if possible.



		_____Estimates or bills of repair and receipts.



		_____Whether any pre-existing damage existed.



		_____Original purchase price,



		_____Date of purchase.



		_____Salvage value of property.



		_____Estimates or bills of repair and receipts. original 					purchase price.



		_____Date of purchase.



		_____Salvage value of property.



		_____If no damage, so state.



_____Whether the claimant has insurance for this type of damage 			or injury.



		_____Insurance company.



		_____Policy number.



		_____Policy provisions relevant to this claim or incident.  	













Figure 6-18.--Claims for or against the Government Checklist (con't)
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   	_____Extent of coverage and limits on liability,



		_____Whether a claim has been or will be made against the 					insurance carrier, the status of any such claim.



_____Names and addresses of other owners, if claimant is not 			the sole owner of the property.



_____Existence of any police or other investigative report, name

 		and addresses of investigating officer and unit, custodian 			of original investigation (provide a copy of any police 			report as an enclosure).



_____Whether civilian or military criminal charges were filed.



		_____Jurisdiction in which they were filed.



		_____Status or final disposition of those charges.



_____Existence of any law, regulation, or order relevant to the 			incident and whether it was violated.



		_____If a stray animal was involved, whether the 					jurisdiction has an "open range" law (attach a copy as 				an enclosure).



_____An opinion whether any military personnel involved were 			acting in the scope of their employment at the time of the 			incident.



_____An opinion regarding the cause(s) of the incident.  If the 			facts are insufficient to form an opinion regarding 		  

   	cause(s), indicate factors which significantly contributed 			to the incident.



_____An opinion regarding fault or negligence.



_____An opinion whether a claim is likely to be filed, the amount 		likely to be claimed, and names and addresses of any 	

		potential claimants and their legal representatives.



_____An opinion whether a claim should be filed by the Government 		for personal injuries to its employees or property

     damage.





Figure 6-18.--Claims for or against the Government Checklist (con't)
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						CHAPTER 7



			LEGAL ASSISTANCE IN SUPPORT OF MOBILIZATION





7000.  GENERAL.  Rapid mobilization of our forces requires that Reservists be fully prepared to meet their active duty obligation.  Legal Assistance in support of premobilization and mobilization improves our national combat readiness posture.  JAGMAN, 0706b(4) states that Reserve Marines are eligible for legal assistance if the assistance to be rendered is to enhance mobilization.  In preparation of mobilization, Marines should be encouraged to maintain a list of property and personal affairs similar to that contained in figure 7-1 of this SOP.





7001.  WILLS.  Each Marine should consult an attorney concerning their individual requirements for a current will.  All Marines who have minor children or own real estate should have a will and the estate plan it provides.  Marriage, divorce, the birth of children or the acquisition of wealth such as a reenlistment bonus are all important events which may trigger a need for changes in a service-member's will.





7002.  ITEMS NOT COVERED BY WILLS



1.  Insurance Policies.  Wills do not control insurance policies.  Insurance policies pay their proceeds to the beneficiaries named in the insurance contract.  Service members in preparation for mobilization should ensure that the named beneficiary or beneficiaries of all insurance policies and their SGLI contract are current and correct.  Service members should also inspect all life insurance policies for "war clauses" which void coverage during time of war or conflict.



2.  Joint Ownership.  Generally, property held in joint ownership with one's spouse will automatically pass to the surviving spouse upon the death of the other.  For example, joint bank accounts, jointly owned automobiles, stocks and bonds, and real estate transfer automatically from one spouse to the other upon the death of one joint property owner.  However, the rules of joint 

ownership change from state to state and item to item.  While

this property may automatically transfer without a will, this 
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method of transfer is not as trustworthy or dependable as a will.

In premobilization planning, service-members should review their property and determine what is jointly owned.





7003.  POWERS OF ATTORNEY.  A power of attorney authorizes one person to act on behalf of another.  A general power of attorney is a broad grant of authority to do legal acts for another.  A special power of attorney authorizes another individual to act only for a specifically stated act or purpose.  For premobilization purposes, individual Marines should consider whether there is any transaction which they may have to perform such as selling a house, car, real estate, filing a tax return or cashing checks.  If, in the event of mobilization, the Marine would be unable to perform them, then a power of attorney should be prepared.  Figures 7-2 and 7-3 of this SOP provide samples of a general power of attorney and a special power of attorney.



7004.  THE SOLDIERS AND SAILORS CIVIL RELIEF ACT.  The Soldiers and Sailors Civil Relief Act affords protection and relief to Reservists who are mobilized.  The protection and relief begin when a Reservist receives orders to report for extended active duty and end a short time after separation from military service.  The relief is not automatic.  A service member must "trigger" the Act by petitioning for relief.  Figure 7-4 of this SOP provides a sample request.  The service member's commanding officer should execute an affidavit concerning the service member's availability/nonavailability to defend the action due to the needs of the Government.



1.	Repossession of Property.   The Act provides that creditors may not repossess the property unless the creditor brings a lawsuit and the court finds that the Reservist's failure to pay was not "materially affected" by his being in the service.  The court can either postpone the due date of the obligation or set up a payment schedule that the Reservist can meet.



2.  Lease.  A mobilized Reservist, or dependent, who is leasing a house or apartment may lawfully cancel the lease under the Act by providing written notice to vacate the premises effective 30 days after the next rental payment is due, or the last day of the month following the month in which written notice is delivered to the landlord.
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3.  Interest Rate.  The Act provides if interest on a loan is more than six percent annually, the stated rate will automatically be reduced to six percent while the Reservist is on active duty.  The creditor can avoid this reduction only by bringing a lawsuit and convincing the court that payment of the agreed higher interest rate is not "materially affected" by the member's entry on active duty.



4.	Lawsuit.  If a Reservist is sued after mobilization, the court should be notified of the Marine's status using figure 7-4 of this SOP.  The court has two options.  The court may appoint a lawyer to defend the Marine or the court may suspend the lawsuit until the Marine is available to appear and defend the case.  If a court judgment has already been made against a Reservist and failure to comply with the judgment is "materially affected" by mobilization, then the court has the power to prevent the judgment from being enforced at that time.



5.	State Income Tax.  A Reservist is subject to such tax, if any, only in the home state of "domicile" (place where the service member has had actual physical presence over the long term plus intent to remain permanently), regardless of where stationed.  The same is true of motor vehicle tax, if any.  The Act does not change legal requirements regarding the taxation of income or real property (land or buildings).





7005.  INDEBTEDNESS



1.  For a more detailed discussion of indebtedness see MCO P5800.16 (LEGADMINMAN) Chapter 7.



2.  Although Marines are expected to pay their just financial obligations, the Marine Corps has no legal authority to require a Marine to pay a private debt.  However, court orders for spousal and/or child support will be acted upon in accordance with this paragraph.



3.  Generally, creditors are prohibited from contacting a Marine’s CO about a Marine’s debt, unless the debt is reduced to 

judgment, or unless the Marine has given specific written permission to the creditor.  See section 7002 of MCO P5800.16.  Recent changes in federal law now make it possible for some creditors to obtain garnishment orders against a Marine wages.  Upon receipt of such an order, COs will contact the SJA for guidance.
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7006.  DEPENDENT SUPPORT



1.  All Marines are expected to provide adequate and continuous support for their dependents and to comply with all separation agreements and court orders per paragraph 8001 of MCO P5800.16.



2.   Marines will not violate any of the following:



	a.  The financial support provision of a court order;



	b.  The financial support provision of a written financial support agreement in the absence of a court order; or



	c.  The Marine Corps support standards contained in paragraph 8002 of MCO P5800.16 in the absence of contrary court order, valid waiver of support, or written financial support agreement.



3.  Failure to comply with the support requirements mandated by paragraph 8001.8 of MCO P5800.16 and paragraph 7006.2 of this Order shall constitute a violation of a punitive lawful general order and may be punished under the UCMJ.  Resort to the UCMJ to enforce support obligations is based on failure to provide financial support when due, not on failure to pay arrearages.  Therefore, it is of utmost importance that commanding officers and inspectors-instructors respond promptly to complaints of nonsupport.



4.  Complaints of Non-Support.  Commanding officers and inspectors-instructors will respond to complaints of nonsupport in writing, directly to the complainant, within 5 working days or note the reason why a response could not be made within 5 working days.  Upon receipt of a complaint alleging that a Marine is not adequately supporting lawful dependents, the Marine will be interviewed.  Since chapter 8 of MCO P5800.16 is punitive in nature, Article 31, UCMJ, rights advisement should precede any questioning.  The Marine shall be encouraged to consult with a judge advocate.  The commanding officer will inform the Marine of the provisions of paragraph 8004 of MCO P5800.16.  If the commanding officer determines that the complaint is valid and the Marine has not satisfactorily provided support to dependents, he will comply with the guidance found in paragraph 8004.3 or 8004.4 of MCO P5800.16.  Commanding officers and inspectors-instructors are encouraged to contact the MARFORRES SJA for further guidance.
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7007.  PATERNITY.  In the absence of an adjudication of paternity or a court ordered obligation to furnish support, a Marine will be consulted and asked whether or not he admits to paternity or to a legal obligation to support a child.  Prior to such interview, the Marine should be accorded the opportunity to consult with legal counsel and encouraged to do so.  If the Marine admits paternity, the Marine shall be counseled that he is expected to comply with support guidelines in paragraph 8002.1 of MCO P5800.16 until the Marine is released through court order, agreement of the lawful guardian, command directed waiver per paragraph 8005.1, or adoption of the support child by another. The Marine will also be informed that he has an obligation to assist in the payment of prenatal expenses.  In the absence of an admission or a court order, the commanding officer or inspector- insturctor has no authority to direct payment of financial support or force the Marine to submit to a paternity test.  Paragraph 8005 of MCO P5800.16 pertains.





7008.  SERVICE OF PROCESS.  See section 9010 of this SOP.





7009.  REEMPLOYMENT RIGHTS.  See Chapter 10 of this SOP.





7010.  MEDICAL BENEFITS.  Reservists are entitled to medical treatment at government expense during the time period that the Reservist is mobilized.



1.  Notice of Eligibility.  Notice of Eligibility (NOE) is a document authorizing continued medical/dental care and

incapacitation pay for qualifying Marine Reservists.  Medical/dental care is provided at a military medical/dental facility, veterans’ hospital, or civilian facility for care and treatment of an injury, illnesses, or diseases incurred or aggravated by a Marine Reservist in the line or duty.  MCO 1770.2 provides detailed guidance on the applicability and eligibility for benefits to members of the Marine Corps Reserve.  An NOE will address an injury, illness, or disease incurred or aggravated between the time the Marine Reservist leaves his primary IDT location and until the Marine returns to the primary residence along the most direct route.
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2.  Dependents Medical Care.  Dependents of Reservists ordered or retained on activity duty are entitled to medical treatment in a military hospital or TRICARE coverage (formerly CHAMPUS) as follows:



    a.  Husband, wives and unmarried children of Reservists who are ordered to active duty for more than 30 consecutive days (they are covered only during the Reservist’s active duty) or Reservists who die on active duty;



    b.  Husbands, wives and unmarried children of Reservists who are injured or aggravate an injury, illness or diseases during, or on the way to, active duty training for a period of 30 days or less, or a period of inactive duty training, and who die as a result of the specific injuries, illnesses or diseases.



3.  Both Reservists and all family members must be enrolled with DEERS (Defense Enrollment Eligibility Reporting System) in order for family members to receive care at military medical facilities anywhere in the world.  All Reservists should ensure that the status of their families (marriage, divorce, new child, etc.) is current in the DEERS files so TRICARE claims can be processed quickly and accurately.  For more information about TRICARE write:  

				CHAMPUS INFORMATION

				Aurora, Colorado  80045



Or access information concerning TRICARE at http:// www. ha.osd.mil.





7011.  SURVIVOR BENEFITS.  The surviving family of a Reservist who dies while mobilized will receive some or all of the benefits listed in paragraph 2004 of MCO P3040.4D (Marine Corps Casualty Procedures Manual).  For further information on survivor benefits, call the Marine Corps Casualty Assistance Branch, Code MRC (formerly MHP-10), at 1-800-847-1597.



7012.  SERVICEMEN’S GROUP LIFE INSURANCE.  Servicemen’s Group Life Insurance is normally elected in the amount of $200,000, or some lesser amount depending on the coverage elected by the Reservist (VA Form 29-8283).  Full-time, SGLI coverage is provided automatically to SMCR members with the premium deducted from their pay.  In the event of death of a Reservist, the next of kin or estate executor may make application for payment of the benefits. MCO P1741.8, Government Life Insurance Manual, outlines the procedures to follow to effect payment to survivors.
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PROPERTY INVENTORY AND PERSONAL AFFAIRS RECORD



_________________________________________________________________

(FIRST)    	(MIDDLE)		(LAST NAME)		(RANK)

		

_________________________________________________________________

(ORGANIZATION)						(SOCIAL SECURITY NUMBER)



Permanent or legal address: _____________________________________

				(No. and street)        (TOWN)



_________________________________________________________________

(County)					(STATE)



Present Residence:  _____________________________________________

(No. and street)		(TOWN)



_________________________________________________________________

	(COUNTY)					(STATE)



I.  PERSONAL DATA



1.	Place of Birth:  ___________________________________________

_________________________________________________________________

(Town)           (County) (State)		(Month, day, year)



2. Naturalization (if applicable):  _____________________________

								(Month, day, year)

by ______________________________________________________________

	(Designation and location of court granting naturalization)



3. Parents:

 

Father:  ________________________________________________________

		(First)		(Middle)		(Last name)

Mother:  ________________________________________________________

		(First)		(Middle)		(Last name)



4.  Marriage:	to whom:  ________________________________________

					(First)	(Middle)		(Last name)

place and date:  ________________________________________________

			  (Town)	(County)	(State)	(Month, day, year)









Figure 7-1.--Property Inventory and Personal Affairs Record.
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II.  	LOCATION OF FAMILY RECORDS



1.	Birth certificate or other proof of date and place of birth of service member and each member of immediate family; originals or certified copies are located where? (Required by insurance companies and Social Security Administration.)                   

                                                                  



2.	Naturalization papers of service member, spouse, children, if not born in United States.



3.	Marriage certificate (original or certified copy). (Necessary in order to establish claims for certain payments and benefits, including VA and Social Security benefits, and in connection with the Will.)



4.	Divorce papers (or certified copies) or death certificates of previous spouse.



5.	Adoption papers (if applicable).

 Note:	if an adoption is in process see your lawyer.





III.	 MILITARY SERVICE PERSONAL FILE LOCATION (DISCHARGE PAPERS, ORDERS, ETC.)

                                                                 

      



IV. OTHER IMPORTANT PAPERS



1.  Will:



a.	I have not executed a Will ______

b.    I have executed a will dated _______.  It is located at

          ______________________________________________________. 



2.	Power of Attorney:



a. I have not executed a Power of Attorney











Figure 7-l.--Property Inventory and Personal Affairs

Record--Continued.
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    b.  I have executed a (General) (Special) Power of Attorney date __________ naming __________________________________________

                       (Agent or attorney in fact)

_____________________________________________.

  		(Address)





    c.  It has/has not been recorded in ________________________

County, _____________________ Clerk’s office.

            (State)



3.  Income Tax:



    a.  Copies of my Federal income tax returns and related papers for last 3 years are located at _________________________.



    b.  Copies of _________ State income tax returns and related papers are located at __________________________________________.





V.  INSURANCE



1.  My life is insured as follows:

_________________________________________________________________

Insurance Company	 Policy No.      Amount       Payment date



Policies are located at _________________________________________

Premium receipts are locate at __________________________________



2.  Other insurance coverages, property, accident, flood, fire, medical, liability, or other insurance protection you have.



Insurance Company _______________________________________________

Policy No.  _____________________________________________________

Payment date ____________________________________________________





VI.  SOCIAL SECURITY



1.	Social Security Number _____________________________________











Figure 7-1.--Property Inventory and Personal Affairs

Record--Continued.
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2.	Dependents' Social Security number(s):



	Name:	  ______________________________  Number:  ____________



	Name:  ______________________________  Number:  ____________



	Name:	  ______________________________  Number:  ____________





3.	Location of current civilian employment record:

_________________________________________________________________





VII.	  PROPERTY OWNERSHIP OR INTEREST THEREIN.  Add as many other entries as may be required to complete the record for each piece of real estate in which you have an interest.  Consider use of special power of attorney and keep a current mailing address with county assessor.



1.	Real estate consisting of __________________________________

(Description of Property) located at

________________________________________________________________



_________________________________________________________________

			(Address or Deed Description)	



The property is encumbered by a _________________________________

(Mortgage, Trust, Deed, etc.)

held by _________________________________________________________

(Name)                      (Address)





Taxes on the property are payable through _____________

(County Assessor) at __________________________________

_________________________________________________________________

					(Address)



Next tax due date is ___________ for approximately $ ____________

_________________________________________________________________













Figure 7-l.--Property Inventory and Personal Affairs

Record--Continued.
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2.	Automobile:  _______________________________________________

	   (Make, Model, Year)  (State in which licensed)



Automobile is insured with ______________________________________

(Company)

_________________________________________________________________



Insurance policy number  ________________________________________



Premiums paid to  _______________________________________________

								(Address)



			(Ask agent about possible premium reductions.)



Automobile papers are located at:

Bill of Sale, Title:  _______________________________________



Loan Documents:  ____________________________________________     



Insurance Documents:  _______________________________________



Registration:  ______________________________________________



3.	Personal property: List locations of pertinent papers relating to other large or expensive items of personal property such as a boat, machinery, livestock, goods in storage, jewelry, cameras, etc.



VIII. BANK ACCOUNTS



Type of account  ________________________________________________



Account number  _________________________________________________



Location and name of bank  ______________________________________

Type of account  ________________________________________________



Account number  _________________________________________________



Location and name of bank  ______________________________________









Figure 7-l.--Property Inventory and Personal Affairs

Record--Continued.
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IX.	SAFE DEPOSIT BOX



1.	Name of bank or trust company and address  _________________



2.	Location of safe deposit box key  __________________________

_________________________________________________________________



3.	In case of service member's death, how will access be 

obtained by spouse or others?

_________________________________________________________________







X. UNITED STATES SAVINGS BONDS.  Located at____________________



1. Person designated as beneficiary/co or joint owner

_________________________________________________________________



2.	List of savings bonds by denomination, serial number, and location. (Necessary if lost bonds are to be replaced.)

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________





XI. STOCKS, BONDS, AND SECURITIES OWNED. Located at _____________

_________________________________________________________________





Name, address, and phone number of stockbroker or financial advisors ________________________________________________________





XII. PERSONAL ATTORNEY



_________________________________________________________________

Name                         Address                      Phone #













Figure 7-l.--Property Inventory and Personal Affairs

Record--Continued.
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XIII.  DESIGNATED BENEFICIARY OF MILITARY PAY AND ALLOWANCES



Name(s) and addresses) of person or persons designated on my official Record of Emergency Data form to receive settlement of unpaid pay and allowances in the event of my death.





XIV.  DESIGNATED BENEFICIARY/BENEFICIARIES OF SGLI

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________



XV.  	ENTER ANY ADDITIONAL DATA REGARDING INSURANCE, ALLOTMENTS, MILITARY RECORDS, INSTRUCTIONS TO DEPENDENTS, VA CLAIM NUMBER, ANY FORMER SERVICE OR SERIAL NUMBER, ETC.

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

		(Use an extra sheet of paper, if needed.)















































Figure 7-l.--Property Inventory and Personal Affairs

Record--Continued.
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GENERAL POWER OF ATTORNEY



KNOW ALL MEN BY THESE PRESENTS:



That I, ____________________________________, a legal resident of

the State of ______________________________, have made,

constituted and appointed, and by these presents do make, constitute and appoint my ______________________________________,									(Relationship)

whose present address is ________________________________________

my true and lawful attorney to act as follows, that is to say:



1.	DISPOSITION OF PROPERTY



a.	To sell, transfer, and convey all of my property, together with all improvements thereon, for such amounts as  _________________________________in ____________judgment deems advisable;



b.	To sell, transfer, convey, exchange, deed, hypothecate, mortgage, pledge, lease, let, license, demise, remise, quit claim, bargain or otherwise dispose of any or all of my real estate, stocks, bonds, evidences of indebtedness and other securities and other personal tangible and intangible or mixed property, or any custody, possession, interest or right therein at public or private sale, upon such terms, considerations, and conditions as my said attorney shall deem advisable and to execute, acknowledge and deliver such instruments and writings of whatsoever kind and nature as may be necessary, convenient or proper in the premises.



2.	COLLECTION OF DEBTS - To demand, collect, recover, sue for, receive and give receipt or release for any monies, debts, dividends, interest royalties, legacies, annuities, demands, discounts, income, rents, profits, securities or other property of any sort, now or hereafter due or becoming due to me or to which I may be or hereafter become entitled.



3.	ENDORSEMENTS



a.  To endorse and negotiate for any and all purposes all promissory notes, bills of exchange, checks, drafts or other negotiable or non-negotiable paper payable to me or to my order;





Figure 7-2.--General Power of Attorney.
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b.	To endorse or transfer all certificates of stock, bond, or other securities;



C.	To endorse and cash United States Savings Bonds and notes.



4.	EXECUTING GOVERNMENT VOUCHERS - To execute vouchers in my behalf for any and all allowances, compensation, and reimbursements properly payable to me by the Government of the United States or any agency or department thereof, including, but not restricted to, allowances and reimbursements for shipment of household effects as authorized by law and regulations.



5.	DEPOSITING MONEY AND OTHER PROPERTY - To deposit in my attorney's or my name, or jointly in both our names, in any banking institution, funds or property, and to withdraw any part or all of my deposits at any time made by me or in my behalf.



6.	BORROWING MONEY - To borrow money in my name when deemed necessary by my said attorney, upon such terms as to my said attorney appear proper, and to execute such instruments as may )De requisite for such purpose.



7.	ACQUISITION OF PROPERTY - To buy, receive, lease, accept or otherwise acquire, in my name and for my account, property, real, personal, or mixed, upon such terms, considerations and conditions as my said attorney shall think proper.



8.	RECOVERING POSSESSION OF PROPERTY - To eject, remove, or relieve tenants or other persons from, and recover possession of, any property, real, personal or mixed, in which I now or hereafter may have an interest.



9.	LITIGATION - To institute, maintain, defend, compromise, arbitrate or otherwise dispose of, any and all actions, suits, attachments or other legal proceedings for or against me.



10.	TAX RETURNS - To prepare and execute any tax returns, including, but not limited to, Federal income tax returns, State income tax returns, Social Security tax returns, and Federal and State information and estimated returns; to execute any claims 









Figure 7-2.--General Power of Attorney--Continued.
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for refunds, protests, applications for abatement, petitions to the United States Board of Tax Appeals or any other Board or 

Court, Federal or State, consents and waivers to determination and assessment of taxes and consents and waivers agreeing to a later determination and assessment of taxes than is provided by statute of limitations; to receive and endorse and collect any checks in settlement of any refund of taxes; to examine and to request and receive copies of any tax returns, reports and other information from the United States Treasury Department or any other taxing authority, Federal or State, in connection with any of the foregoing matters.



11.	SHIPMENT OF PROPERTY - To take possession and order the removal and shipment of any of my property from or to any post, warehouse, depot, dock, or other place of storage or safekeeping, Governmental or private, and to execute and deliver any release, voucher, receipt, shipping ticket, certificate or other instrument necessary or convenient for such purpose.



12.	AUTOMOBILES - To execute and deliver to the proper persons and authority any and all documents, instruments and papers necessary to insure or reinsure, to drive, to store or garage, to repair, and to effect proper registration of any automobile in which I now or may hereafter have an interest, or the sale thereof and transfer of legal title thereto as required by law, and to collect and receipt for all money paid in consideration of such sale and transfer.



13.	FURTHER, this power of attorney shall not he affected by the disability, incompetence, or incapacity of the principal at law.



14.	FURTHER, I do authorize my aforesaid attorney-in-fact to execute, acknowledge and deliver any instrument, under seal or otherwise, and to do all things necessary to carry out the intent hereof, hereby granting unto my said attorney full power and authority to act in and concerning the premises as fully and effectually as I may do if personally present.



PROVIDED, however, that all business transacted hereunder for me or for my account shall be transacted in my name, and that all endorsements and instruments executed by my said attorney for the purpose of carrying out the foregoing powers shall contain my name, followed by that of my said attorney and the designation "Attorney-in-Fact".





	Figure 7-2.--General Power of Attorney--Continued.			
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I FURTHER DECLARE that any act or thing lawfully done hereunder by my said attorney shall be binding on myself and my heirs, legal and personal representatives and assigns, whether the same shall have been done before or after my death.



FURTHER, unless sooner revoked or terminated by me, this Power of Attorney shall become NULL and VOID from and after 19 _______.



Notwithstanding my insertion of a specific expiration date herein, if on the above specified expiration date I shall be, or have been, carried in a military status of "missing", "missing-in-action" or "prisoner-of-war", then this power of attorney shall automatically continue to remain valid and in full effect until sixty (60) days after I have returned to United States military control following termination of such "missing," "missing-in-action" or "prisoner-of-war" status.



                                      ___________________________

								(Signature)



	WITNESS:

     _____________________			________________________

	(Signature)						(Signature)

	_____________________			________________________

     		(Name)							(Name)

     _____________________			________________________

         (Address)	                           (Address)

































Figure 7-2.--General Power of Attorney--Continued.
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ACKNOWLEDGMENT





With the United States Armed Forces at __________________________

_________________________________________________________________



I, _________________________ the undersigned officer, do hereby certify that on this_________	day ___________ of 19____before me, personally appeared __________________________________ 	whose address is __________________________________________ and who is known by me to be a member of the United States Marine Corps (Reserve) on active duty, and the identical person who is described herein, whose name is subscribed to, and who signed and executed the foregoing instrument, and having first made known to the contents thereof, ______________________ personally acknowledged to me that ___________________ signed and sealed the same, on the date it bears, as ________ true, free and voluntary act and deed, for the use, purposes and considerations therein set forth.  And, I do further certify that I am, at the date of this certificate, a commissioned officer of the grade, branch of service and organization stated below in the active service of the United States Armed Forces, and that this certificate is executed in my capacity as a

_________________________________________________________________

(Capacity in which authorized to act as a notary)





AUTHORIZED TO ADMINISTER

OATHS AND SERVE AS A NOTARY

PUBLIC TITLE 10 U.S. CODE.



_____________________________

(signature)

____________________________

(Name)

____________________________

(Grade, Component)

_____________________________

(Organization)

_____________________________

(Address)









Figure 7-2.--General Power of Attorney--Continued.
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SPECIAL POWER OF ATTORNEY





	KNOW ALL MEN, that I, __________________, legal resident of ____________________ and presently residing at __________________

_____________________ desiring to execute a Special Power of Attorney, do hereby appoint ____________________ whose address is

_____________________ my Attorney-in-Fact to act as follows, GIVING AND GRANTING unto my said Attorney full power to: Act on my behalf as a partner in all matters dealing with ______________

________________________________.  	All business transacted by means of this Power of Attorney shall be	 transacted in 	my name, and all endorsements and instruments executed	by said attorney shall contain my name, followed by that of my	Attorney and the designation "Attorney-in-Fact".



This power of attorney shall not be affected by the disability, incompetence, or incapacity of the principal at law.



TERMINATION: Unless sooner revoked or terminated by me, this Special Power of Attorney shall become NULL and VOID from and after________ 19____.



Notwithstanding my insertion of a specific expiration date hereon, if on the above specified expiration date I shall be, or have been, carried in a military status of "missing", "missing-in-action" or "prisoner of war", then this Power of Attorney shall automatically remain valid and in full force and effect until sixty (60) days after I have returned to United States military control following termination of such status.



IN WITNESS WHEREOF, I have hereunto set my hand this _____ day of 19___.



_______________________________

(Grantor's Signature)



	WITNESS:

     ___________________________			____________________

		(Signature)						(Signature)

     ___________________________			____________________	

          (Name)							(Name)

     ___________________________			____________________

	     (Address)							(Address)





		Figure 7-3.--Special Power of Attorney.
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ACKNOWLEDGMENT





With the United States Armed Forces At

I,___________________, the undersigned officer, do hereby certify that on this ______ day of _____________ 19__ before me, personally appeared ___________________ whose address is and who is known by me to be a member of the United States Marine Corps (Reserve) on active duty, and the identical person who is described herein, whose name is subscribed to, and who signed and executed the foregoing instrument, and having first made known to ______ the contents thereof, personally acknowledged to me that signed and sealed the same, on the date it bears, as true, free and voluntary act and deed, for the use, purposes and considerations therein set forth.  And, I do further certify that I am, at the date of this certificate, a commissioned officer of the grade, branch of service and organization stated below in the active service of the United States Armed Forces, and that this certificate is executed in my capacity as a _____________________(Capacity in which authorized to act as a notary)



AUTHORIZED TO ADMINISTER

OATHS AND SERVE AS A NOTARY

PUBLIC TITLE 10 U.S. CODE.



____________________________

(Signature)

____________________________

(Name)

____________________________

(Grade, Component)

____________________________

(Organization)

____________________________

(Address)





















Figure 7-3.--Special Power of Attorney--Continued.
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Clerk of the Court

(court's address)



RE:	Civil Action No. _________________

_______________ V. ____________________



Dear (Sir) (Madam):



I am the(defendant) (respondent) in the above-titled case, now	scheduled for trial on ____________	19___ I am now on active military duty with the United States __________, 	and currently assigned to __________________________________

							(Unit and Location)



My military service will materially affect my ability to appear and defend the matter on that date for the following reasons:



I will not be permitted leave at that time because of a scheduled unit inspection/field exercise/temporary duty at other.)



I will not be able to return to in sufficient time to obtain legal counsel to assist me in defending the action) (other).



I request a stay of this action under the Soldiers' and Sailors'

Civil Relief Act, 50 U.S.C., App. Section 521, until ________19__



Please notify me my request has been granted.



I certify that I have mailed a copy of this letter to opposing counsel on this date.  I will keep the court advised of any changes in my status or obligations which will permit an earlier resolution of this matter.



									Sincerely,

								_________________________

									(Signature)

								_________________________

									(Typed name)

								_________________________	

			(Grade and Position)













Figure 7-4.--Soldiers and Sailors Civil Relief Act Request.
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                              CHAPTER 8



                         STANDARDS OF CONDUCT



8000.  POLICY



1.  Policy.  The Standards of Conduct are rules and regulations designed to promote the integrity of all federal employees and to foster public confidence in the government.



2.  General Rule.  Department of Navy personnel must avoid any action that may create the appearance of violating any ethical standard.  When judging conduct use the "Reasonable man with knowledge of the relevant  facts" test.  This test requires that the traditional "reasonable man" be informed of all of the "relevant facts" prior to passing judgement. For example a "reasonable man" may determine that a Colonel who accepts a dinner from a Corporal has created an "appearance of violating an ethical standard".  However, if the "reasonable man" knew the relevant facts that the Corporal was the Colonel's son and that the dinner was a birthday dinner, there would be no appearance of violating an ethical standard.





8001.  REFERENCES.  The Standards of Conduct are regulated by 5 CFR 2635 (Officer of Government Ethics, Standards of Ethical Conduct for the Executive Branch), DoD Dir 5500.7-12 (Joint Ethics Regulations), and this Order.





8002.  APPLICATION.  The Standards of Conduct apply to all federal employees, including civilian and military members (officer and enlisted).





8003.  ETHICS COUNSELOR.  The SJA MARFORRES and Counsel MARFORRES are designated ethics counselors for MARFORRES.  It is important to note that only an ethics counselor can render advice and opinions on ethics issues.  Disciplinary action for violations of the standards of conduct will generally not be taken against a Marine who prior to taking action describes ALL of the facts to the ethics counselor and then follows his advice. "Advice" from any member of the MARFORRES other than the SJA or Counsel is merely guidance and not binding.





8004.  BEDROCK STANDARDS.  When the propriety of a Marine's  particular conduct is not specifically addressed in the references contained in paragraph 8001 of this Manual, then the Marine shall apply the following standards when determining whether a proposed activity is proper:



1.  Conduct shall avoid the appearance of impropriety.
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2.  Public service is a public trust.



3.  Public office will not be used for private gain.



4.  Preferential treatment will not be given to any private    organization or individual.



5.  No knowing unauthorized commitment or promise will be made that   binds the government.



6.  Government property or resources will not be misused.



7.  Employees must disclose fraud, waste, abuse, and corruption.



8.  Nonpublic information will not be misused.





8005.  GIFTS FROM NON-DOD ENTITIES



1.  General Rule.  Unless authorized by an exception (see paragraph 8005.4), a member of the Department of the Navy cannot accept a "gift" from a "prohibited source," nor can a service member accept a "gift" from anyone if given because of his/her "official position" (regardless of whether or not the source is a prohibited source).



2.  Application.  This regulation applies to all members of the DOD (civilian and military) as well as their immediate families.



3.  Definitions



    a.  Gift.  Anything of monetary value (including meals, alcoholic beverages, tickets), but see the exceptions below.



    b.  Prohibited Source.  Groups, corporations, or individuals who seek official action or seek to do business with the Marine Corps or may be affected (financially or otherwise) by a service member's  particular day to day duties.  Specifically included are DoD or Department of the Navy contractors.



    c.  Official Position.  A service member's official billet, title, or job description.  When used in regard to this chapter the term official position also encompasses the title "U.S. Marine." Therefore if a gift is given to a service member because he/she is a "U.S.  Marine," ethical regulations apply.



    d.  Perishable.  Items that spoil if not consumed or used immediately, such as donuts or flowers.  Non-perishable items include unopened bottled drinks, packaged and sealed items, inanimate objects, etc.
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4.  Exceptions



    a.  $20.00 Rule.  A service member can accept an unsolicited gift from a prohibited source (or from any source if given because of his official position) if the value of the gift does not exceed $20 per occasion and not more than $50 per source per calendar year. [Note:  This is a strict exception.  A service member cannot accept two gifts on one occasion if the aggregate value exceeds $20.  Nor can the service member pay the source the difference if the value of the gift exceeds $20.  A service member cannot accept a $20 cash gift, nor can a service member solicit or coerce a gift from a prohibited source.]



    b. Gifts based on personal relationships (gifts from family or friends; unrelated to official duties).



    c. Discounts available to all government employees.



    d. Bonafide awards or honorary degrees.



    e. Gifts based on outside business relationships and not offered or enhanced due to the member’s official position.



    f. Free attendance and meals (not travel or lodging) at widely attended gatherings.



    g. Food, entertainment, and refreshments at social events by non-prohibited sources where no one is charged a fee to attend.



5. Excluded Items.  The following items are excluded from the definition of a gift and may be accepted:



    a. Coffee, donuts, and similar modest refreshments when offered other than as part of a meal.



    b. Greeting cards and items of little intrinsic value, such as plaques, certificates, and trophies, which are intend solely for presentation.



    c. Rewards and prizes in contests open to the public.



    d. Anything for which the member pays market value.



6.  Proper Disposition of Prohibited Gifts.  If a service member discovers that he has received a gift in violation of this Manual and that gift is non-perishable (see paragraph 8005.2d of this Manual) the service member must return the gift to the source at government expense.  If the gift is perishable, the service member may donate the gift to charity, share the gift with those in his office space, or destroy it.  The service member may not attempt to correct the problem by reciprocating, paying back, or paying the excess in value of $20 to the source.
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8006.  GIFTS BETWEEN SERVICE MEMBERS AND/OR DOD EMPLOYEES



1.  General Rule.  Unless authorized by an exception (see paragraph 8006.3), a subordinate cannot give a gift or solicit a contribution for a gift to a superior.  Furthermore, unless a "special relationship" exists, a service member cannot accept a gift from another service member who earns less pay.  



2.  Definitions



    a.  Gifts.  See paragraph 8005.3a of this Manual.



    b.  Special relationship.  A type of relationship, more than professional, that exists between two service members.  Examples: relatives, long term friendships, or teacher/student.



    c.  Occasional basis.  Christmas, birthdays, or other traditional gift giving holidays.



    d.  Special Infrequent Occasions.  Retirement, transfer, birth of child, marriage, or illness.



3.  Exceptions



    a.  Gifts under $10 may be given to superiors on an "occasional   basis".  The $10 limitation described above does not apply to the following situations:



       (1) Food shared in the office space.



       (2) Dinner for a superior at YOUR home.



       (3) Hostess gift provided to superior if dinner is at his home. (Although the $10 does not apply in these situations, the gift(s) must be "appropriate" for the occasion). 



   b.  Other gifts to Superiors.  On a special occasion, (e.g. transfers, retirements, changes of commands) a superior may accept a gift from subordinates if the gift does not exceed $300.00 and if each 

subordinate does not contribute more than $10.00.  The collection procedures must ensure that all contributions are voluntary.  The total value for all "command" gifts should not exceed $300.00.



    c.  An individual may give a gift to a superior on a special occasion.  In this situation, the value of the gift may exceed $10.00 and be appropriate for the occasion.  For example, an individual could present his superior with a wedding gift worth $70.00.
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8007.  CONFLICTING FINANCIAL INTERESTS.  All DoD employees are prohibited by criminal law from working on any government matter that may affect or influence their personal financial position or that of any family member or close associate.  For example if you or your father-in-law owns stock in McDonnell Douglas and you have influence or input concerning whether the U.S. Government enters into a contractual relationship with this company, you must notify your supervisor immediately and recuse yourself from any further involvement.  Further guidance can be obtained from the SJA or counsel.





8008.  SEEKING OUTSIDE EMPLOYMENT.  If an employer with whom you are seeking employment (whether off duty, post-EAS, or post-retirement) has any financial interest that may be affected (even if only slightly) by the performance of your day to day duties you must contact the SJA OR COUNSEL AS SOON AS POSSIBLE for further guidance.





8009.  MISUSE OF POSITION



1.  General Rule.  DoD employees shall not use their public office, billet, position, or rank for their private gain.



2.  Further Prohibitions.  DoD employees are prohibited from endorsing any product, or using any non-public, government information that they encounter for their private gain.  DoD employees have a duty to protect and use government property (such as Government computers, telephones, furniture, office supplies, and typewriters) for government purposes and must use official government time only for official purposes.





8010.  FUNDRAISING



1.  Official.  DoD employees may not endorse or engage in fund raising in any official capacity (on or off duty) unless authorized by law. The only fund raising activities that may be conducted on official time are those for the Combined Federal Campaign (CFC) and the Navy Relief Society.  DoD employees may voluntarily participate in activities of non-federal entities as individuals in their personal 

capabilities, provided they act outside the scope of their official position.



2.  Other Charities.  DoD employees may engage in other types of fundraising so long as it is done on off duty hours, is not officially endorsed by the CO, Executive Officer, Sergeant Major or any other official billet holder, and so long as the actual fundraiser does not personally solicit funds from subordinates or prohibited sources.  Therefore, purely personal, unofficial volunteer efforts do not imply DoD endorsement and are not prohibited.  Further guidance must be
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obtained from the SJA prior to any MARFORRES unit endorsing, sponsoring, or participating in ANY fund-raising activity.



3.  Unit Fund-Raising



    a.  Small unit funds are authorized but they may not have income greater than $200.00 in any one month, nor may personnel be "assessed" dues.  All funds must be voluntary.  All units having funds must request a letter of authorization from their respective Commanding General.  Requests for MARFORRES staff sections and Force units should be forwarded to MARFORRES SJA.  The request should detail the purpose of the fund and how it operates, to include accounting procedures.



    b.  Before endorsing, sponsoring and/or participating in a unit fund-raising event, other than CFC or Navy Relief, guidance must be sought from the SJA or Counsel.





8011.  CONFIDENTIAL FINANCIAL DISCLOSURE REPORT (OGE-450)



1.  General.  The following persons are required to annually file a Form OGE-450



    a. All active duty COs, OICs, and executive officers of Marine Corps installations;



    b.  All DoD personnel, 0-6 and below or GS-15 (including enlisted), whose official responsibilities require them to participate personally and substantially through decisions or exercise of significant judgement in taking an official action for contracting or procurement, administering or monitoring grants, subsidies, licences or other federally conferred financial or operational benefits, regulating or auditing of private or non-federal enterprises, or other activities in which the final decision or action may have a direct and substantial economic impact on the interests of any non-federal entity. This "exercise of judgement" includes the development of project specifications or making effective recommendations concerning the execution of projects which results in the expenditure of public funds in the private sector.  The fact that the final decision is made by someone else is not controlling.  Contracting, procurement, and auditor personnel include, among others, persons who, as part of their basic duties, sign, negotiate, recommend, or approve contracts or 

other procurement actions, and those who, as part of their basic duties, are engaged in auditing activities or participation in the

development of policies and procedures for performing audits.  Since this is a standards of conduct issue, if there is a question of whether the duties of a particular billet would require filing, the

question should be resolved in favor of filing the OGE-450.  Reporting seniors of these personnel are also required to file.
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	c. Any person when determined appropriate by their supervisor.



2.  Completion.  Once a billet is identified as requiring the filing of the OGE-450, incumbents will complete the form and forward it to their immediate supervisor by November 1st. Completed forms are to be forwarded to the reporting senior in a sealed envelope marked "Eyes Only."



3.  Review.  The reporting senior will conduct a review of each completed OGE-450 in accordance with the Joint Ethics Regulations.  The supervisor shall annotate, the "date received by the agency," sign and print his/her name and title and enter the date of the supervisor's  review.  The supervisor will then submit these forms to the Commander, MARFORRES (SJA), no later than 30 November of each year.  Due to the confidential nature of the solicited information, the completed forms will not be submitted via the chain of command, but shall be submitted directly to the MARFORRES SJA.  Upon initial review at the unit level, completed OGE-450's should be sealed in an  envelope marked "For SJA's Eyes Only" to the SJA, who will conduct the final review.



4.  New Entrants.  All persons entering a billet which requires filing and OGE-450 who did not file an OGE-450 during the previous year, are required to file within 30 days of assuming the covered position.  This OGE-450 will cover the 12 months preceding the date of assignment.  Review of these reports will be completed per paragraph 8011.3 of this Order, except that review is to be completed within 15 days after the OGE-450 is filed.



5.  Form.  Figure 8-1 is the OGE-450 with instructions and may be reproduced, as needed, at the unit level.
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          				Figure 8-1--OGE-450.	
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CHAPTER 9:  CIVIL LAW



9000.  GENERAL.   Civil law encompasses, among other subjects, relations with Civilian authorities and compliance with the Freedom of Information Act and Privacy Act.



9001.  AID TO CIVILIAN AUTHORITIES.  Active Duty and Reserve Commanding Officers must be familiar with the statutes, regulations and policies pertaining to provision of assistance to civil authorities.  Commanders are being approached on a frequent basis to provided support to civilian agencies and disaster relief to local governments.  MARFORRES commanders must proceed with great caution in providing the subject support.  The complicated rules and exceptions found in pertinent directives, when applied to an infinite number of factual patterns, require a case-by-case review.  All requests to assist civilian agencies and/or to provide disaster relief should be referred to the COMMARFORRES (SJA) for legal review per paragraph D.2 of DoD Directive 3025.15.  Detailed guidance is provided in Force Order 3440.3.





9002.  DELIVERY OF PERSONNEL.



1.  Delivery of Personnel to State Civil Authorities. 



     a.  Delivery of Personnel Located Within the Territorial Limits of the Requesting State.  When the delivery of DON personnel is requested by state, territory or commonwealth authorities and the member is located within the territorial limits of the requesting state, the commander should ensure the following has been accomplished before turning over custody of the individual:



      (1)  the requesting state official has presented proper credentials and a valid warrant;



      (2)  the requesting state official has executed and delivered a written agreement to pay transportation and incidental expenses of the service member that may be incurred in route to and from the place of trial/confinement; and 



      (3)  the Commander, Marine Forces Reserve (SJA) has been consulted prior to relinquishing control of the individual requested.



    b.  Delivery of Personnel Beyond Territorial Limits of the Requesting State.  A request for the delivery of a service member
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from law enforcement personnel from a state other than the one in which the service member is located, shall be referred to the COMMARFORES SJA for action.



2.  Delivery of Personnel to Federal Civil Authorities.

Commanders are authorized to, and should, deliver DON personnel to Federal law enforcement authorities (FBI, DEA, etc.)  who

display proper credentials and represent that a federal warrant for arrest has been issued.  The COMMARFORRES SJA will be 

consulted before delivery is effected.



3.  Delivery of Personnel to Foreign Authorities.  Commanders are not, authorized to deliver DON personnel authorities, except when provided for by a status of forces agreement between the United States and the foreign government concerned.





9003.  DELIVERY OF PERSONNEL REFUSED.



1.  Disciplinary Proceeding Pending.  When the individual whose delivery is requested is pending disciplinary action for military offenses, the COMMARFORRES (SJA) should be consulted to determine whether delivery of the accused should be granted or refused.



2.  Delivery When the Accused is Serving a Sentence of a Court-Martial.  When the individual is serving a sentence awarded by a court-martial, the requesting official should be referred to the COMMARFORRES (SJA).





9004.  SERVICE OF PROCESS.  Generally, when a service member’s presence is required for litigation at some future date, civilian officials will normally present the service member with appropriate court documents notifying the service member of the time and place to appear.  This procedure is called service of process.



1.  Personnel Within the Jurisdiction of the Court.



     a.  Commanders will normally permit sheriffs or other appropriate process servers to deliver and serve official court documents on military personnel located within the jurisdiction of the court issuing the document.  Only in the unusual circumstance where compliance would seriously prejudice the public  interest will service of process be denied.  Where practicable, the commander will require that the process be 
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served in his presence or in the presence of an officer

designated by him.  Service should be accomplished in relative privacy, away from the workplace.  Commanders shall not act as agents for the court.  The civil process server must perform the 

actual delivery of the court documents.  After the process server 

has delivered, commanders will ensure that the nature of the process is explained to the person concerned.



2.  Personnel Beyond the Jurisdiction of the Court.  



     a.  Where personnel are beyond the jurisdiction of the court issuing the process, the commander will permit service under the same conditions in paragraph 9011.1a of this SOP for whatever 

legal effect it may have, but the commander will advise the person to be served that acceptance of process is not compulsory.  Service members who indicate they will not accept service will not be ordered in a face to face meeting with the process server.  The commander should further advise the person concerned to seek legal counsel.  See JAGMAN 0616.



     b.  Where process is forwarded to a commander with the request that it be delivered to a person within the command, he may deliver it to the person named therein, provided such person voluntarily agrees to accept it.  The service member should be advised that he does not have to accept service of process, but may do so voluntarily.  When the person named in the process does not voluntarily accept the process, it should be returned with a notation that acceptance is refused.



3.  Service of Process Arising from Official Duties.  If a military member or civilians employee is served with process arising from actions performed in the course of official duties, (including traffic tickets), the member shall immediately notify his commander, who shall notify the COMMARFORRES (SJA).  The COMMARFORRES (SJA) shall then report the matter to the Judge Advocate General of the Navy and forwarded the accompanying documents to that office.  If necessary, the COMMARFORRES (SJA) shall assist in requesting representation for the service member by a Department of Justice attorney.  See JAGMAN, 0616b(2).



4.  Leave or Liberty to be Granted Persons Served with Process.

In those cases where personnel are served with process within the jurisdiction concerned or voluntarily accept service of process from outside the jurisdiction, commanders should normally grant leave or liberty in order to comply with the process unless compliance would be prejudicial to the best interests of the Naval Service.  When the member is a witness arising out of the performance of official duties (and the Government is not a 



                                                              9-5

9005                       LEGAL SOP





party)  the commanding officer may issue permissive orders authorizing attendance at no expense to the Government.





9005.  RELEASE OF OFFICIAL INFORMATION AND TESTIMONY FOR LITIGATION.



1.  Policy.



     a.  SECNAVINST 5820.8 establishes DON policy for providing testimony by DON personnel and the release of official information for litigation purpose.



     b.  It is DON policy to make factual information, both testimonial and documentary, reasonably available for use in Federal and state courts, and other governmental proceedings, unless that information is classified, privileged or otherwise protected from public disclosure.



     c.  DON personnel will not provide official information, testimony, documents, interviews, or permit a view or visit without the authorization of the COMMARFORRES (SJA).



2.  Personnel Subpoenaed as Witness.  Any Marine served with a subpoena to appear as a witness will immediately notify his Commanding Officer/Inspector-Instructor who will then contact the COMMARFORRES (SJA).



3.  Subpoena for the Production of  Documents.  By statue, the Secretary of the Navy is deemed to have custody and charge of all DON documents, books, records and property.  Any subpoena for documents of any kind will be sent to COMMARFORRES (SJA) for forwarding to the General Counsel of the Navy.



4.  Request for Witness and Documents Without Subpoena.  Any request for expert or fact witness testimony or the production of documents without a subpoena will be handled as outlined above.





9006.  JURY DUTY.  Title 28, U.S. Code, Section 1863(b)(6) exempts members in active service in the Armed Forces from service in Federal juries.  Title 10, U.S. Code, section 982, as implemented by SECNAVINST 5822.2 (32 C.F.R. Part 144) provides that certain members of the armed forces are per se exempt from state or local jury duty.  All general officers, commanding officers, personnel assigned to operating forces, in a training status, or stationed outside the United States, are exempt from serving on a state of local jury.  It is presumed that such jury 
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service would unreasonably interfere with the performance of military duties by these members and adversely affect the readiness of the command to which they are assigned.  Other service members may be exempt when jury service would unreasonably interfere with the performance of military duties or advserely affect the readiness of the command.  State and local jury notices should be brought to the attention of the MARFORRES SJA for guidance in determining whether other members are exempt.





9007.  PERSONAL TORT LIABILITY.  In most cases, a Marine whose official conduct gives rise to a civil action against the United States is immune from suit brought personally against him/her.  Federal law provides for the US to be substituted as defendant in any tort action against an employee of the US when the employee is determined to have been acting within the scope of his/her military duties.  To procure representation by the Department of Justice follow the provisions of paragraph 9008 of this SOP.





9008.  REPRESENTATION BY THE DEPARTMENT OF JUSTICE.



1.  General.  Marines may request representation by the Department of Justice for a civil or criminal proceeding arising from the Marine’s action performed in the course of official duties.



2.  Notification Procedures.  Any Marine who is sued in Federal or state court or served with civil or criminal process or pleading, including traffic tickets, which arise from performance of official duties, shall immediately deliver all such process and pleadings to the CO.  The CO will immediately inform the COMMARFORRES (SJA) of the suit.  The COMMARFORRES (SJA) will coordinate with the Office of the Staff Judge Advocate General and any request for representation by the Department of Justice.





9009.  FREEDOM OF INFORMATION ACT (FOIA) REQUEST.



1.  General.  The FOIA enables members of the public to obtain available records on the operations of the Federal Government.  The FOIA is implemented by SECNAVINST 5720.42



2.  Applicability.  All correspondence received by MARFORRES units requesting documents, computer records and other 
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information should be viewed as FOIA request.  Upon receipt of a FOIA request units are to immediately date stamp the request to indicate the date received, and FAX the request to the MARFORRES SJA, Attention Civil Law Officer, at (504) 678-0478.  The original request and requested documents will be expressed mailed (over-night) to the MARFORRES SJA with 24 hours of receiving a FOIA request.





9010.  PRIVACY ACT (PA) REQUEST.



1.  General.  The Privacy Act allows individuals to have access, notification and amendment of records regarding themselves which are retained in Government files where the information is retrievable by name or social security number.



2.  Applicability.  Requests received by MARFORRES units will be processed in the same manner as FOIA requests.  The Privacy Act provides punishments, including a $5,000 fine, if information is 

disclosed in an unauthorized manner.





9011.  STANDARDS OF CONDUCT AND GOVERNMENT ETHICS.  See Chapter 8 of this SOP.





9012.  RENTAL VEHICLES.  Service members who rent commercial vehicles pursuant to official Government orders or business are not required to purchase collision or personal accident insurance unless liability insurance is required by the rental car company as a condition of rental.  (Most rental car companies within CONUS do not require the purchase of collision or personal

accident insurance as a condition of rental.)  As long as the rental vehicle is used for official Government purposes and within the scope of the orders directed, the Government assumes liability for damage that may arise from such use of the vehicle.  Such damage will be treated as a claim against the Government and will require a complete Command or Litigation Report JAGMAN 

investigation.  If a service member elects to purchase insurance not required as a condition of rental or purchases optional/extra 

collision insurance (i.e. “Collision Damage Waiver Adjustment”), such payment is not normally a reimbursable expense.  If, after investigation of an accident of damage to a rental car, a determination is made that use of the rental car was not for official Government business, the individual renter may be held personally liable for any damages incurred.  Service members who plan to utilize rental vehicles over weekends or after duty hours should consider purchasing collision or personal accident
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insurance whether or not such payment is a reimbursable expense.





9013.  BARMENT LETTERS.  18 U.S.C. 1382, MCO 5500.13, and MCO 5510.15 provide guidance regarding barring entrance to Marine Corps installations of individuals who might pose a threat to the security of good order and discipline of the installation.  Contact the MARFORRES SJA prior to initiating action to bar an individual from an installation.   
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CHAPTER 10



RESERVE REEMPLOYMENT RIGHTS



Section 1:  Uniform Services Employment And Reemployment Rights

Act of 1994 (USERRA)





10000.  GENERAL.  Essential to the welfare of Reserve Marines is a supportive civilian employer.  This chapter outlines Reservists rights, responsibilities and entitlements under the Uniformed Services Employment and Reemployment Rights Act (USERRA).  The remaining paragraphs detail the programs and support available to local commanders from the National Committee for Employer Support of the Guard and Reserves (NCESGR).





10001.  PURPOSE OF USERRA.   The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA)(Title 38 U.S. Code Chapter 43) was first enacted as part of the Selective Training and Service Act of 1940 and was called the Veterans' Reemployment Rights (VRR) law.  USERRA provides that a person who leaves a civilian job for voluntary or involuntary military service, in peacetime or wartime, is entitled to reemployment in the civilian job upon release from active duty under honorable conditions.  The purpose of the law is to encourage non-career service by minimizing employment problems that can result from such service, minimize disruption to the lives of service members, their employers, fellow employees, and communities; and to prohibit discrimination against persons who perform such service.





10002.  COVERAGE.  The law covers all persons who perform duty in the uniformed services, except those who were serving in temporary positions where there is no reasonable expectation that employment will continue indefinitely or for a significant period.





10003.  APPLICATION TO EMPLOYERS.   The law applies to all employers in this country (federal, state, and all private employers, regardless of size). 

      

  a.  The reservist must have held an "other than temporary" civilian job.  (A temporary job is defined as one with a definite end date in the near future).
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10004.  REEMPLOYMENT ELIGIBILITY CRITERIA. 



1.  A reservist must meet six criteria to have the right of reemployment after a period of active duty.  They are:



    b.  The reservist must have left the job for the purpose of entering active duty.



    c.  The period of active duty must not have exceeded FIVE years.  (Exceptions to this are: emergency recalls, reserve Inactive Duty Training periods (IDT) and annually scheduled Active Duty for Training (ADT).  These periods DO NOT count toward the five year cumulative total.)



    d.  The reservist must have given prior notice to his/her civilian employer.



    e.  The reservist must have been discharged or released from active duty under honorable conditions.



    f.  The reservist must have applied for reemployment in a timely manner. 





10005.  RESPONSIBILITIES OF RESERVIST.  



1.  The reservist has two major responsibilities in order to retain his/her rights under USERRA.  They are as follows:



    a.  The reservist must give prior notice to the employer of an impending absence due to military service (including Inactive Duty Training).  This advance notification can be either verbal or written.  Notification is not required if it is precluded by military necessity, or under all relevant circumstances, it is impossible or unreasonable to give.  



    b.  The reservist must report back to work or apply for reemployment in a timely manner.  



         (1) For reservists serving up to 30 days of training or service, the deadline to report back to work is the first full regularly scheduled work period on the first full calendar day following the completion of the period of service and the expiration of eight hours after the time required for safe transportation from the place of service to the person's residence.
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         (2) Reservists serving 31-180 days must apply for reemployment within 14 days following release from active service.



         (3) Reservists serving 181 days or more must apply within 90 days from their release from service.  

			



10006.  ENTITLEMENTS.   



If a returning veteran meets USERRA's eligibility criteria, the veteran is entitled to the following:



    a.  Prompt reinstatement and status.



    b.  Seniority.  The returning reservist is entitled to be treated as if he or she had been continuously employed for all seniority purposes, including civilian pension.

       

    c.  Under USERRA, a reemployment employee may not be discharge without cause as follows:



         (1) For one year after the date of reemployment if the person’s period of military service was for more than six months (181) days or more).



         (2) For six months after the date of reemployment if the person’s period of military service was for 31 to 180 days.



         (3) Person who serve for 30 or fewer days are not protected from discharge without cause; however, under section 4311 of USERRA, it would be unlawful to discharge a Reservist because of military service or obligation. 



    d.  Training or Retraining.  The returning reservist must be qualified in order to have the right to reemployment, but the employer is required to make reasonable efforts to qualify the member.  This would include training or retraining to help the reservist learn new equipment and methods.    



    e.  Reinstatement of Health Insurance Coverage.  The returning reservist is entitled to immediate reinstatement of personal and family health insurance coverage.  There must be no waiting period and no exclusion of pre-existing conditions other than those which the Department of Veterans Affairs has determined to be service-connected and for which the federal government will provide care.
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    f.  Accommodations for Disabled Veterans.





10007.  DISCRIMINATION PROHIBITED.  A person who is a member of, applies to be a member of, performs, has performed, applies to perform, or has an obligation to perform service in a uniformed service shall not be denied initial employment, reemployment, retention in employment, promotion or any benefit of employment by an employer on the basis of that membership, application for service, or obligation in the uniformed services.  





10008.  ASSISTANCE AND ENFORCEMENT. 



Assistance and enforcement of USERRA may be sought through:



   a.  Non-federal employment



         (1) The Secretary of Labor, through the Veteran's Employment and Training Service.



         (2) The Attorney General through representation by the office of the local U.S. Attorney



         (3) Private counsel



    b.  Federal employment



         (1) The Secretary of Labor, through the Veteran's Employment and Training Service.

                   

         (2) Office of Special Counsel/Merit System Protection Board. 



         (3) Self representation or private counsel before the Merit System Protection Board.



    c.  The National Committee for Employer Support of the Guard and Reserve (NCESGR) can provide further advice and information on USERRA at 1(800) 336-4590.
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CHAPTER 1O



RESERVE REEMPLOYMENT RIGHTS



Section 2:  National Committee For Employer Support of the

Guard and Reserve (NCESGR)





10009.  GENERAL.  



1.  The National Committee for Employer Support of the Guard and Reserve (NCESGR) was formed in 1972 as part of the Office of the 

Secretary of Defense.  Its mission is to promote both public and private understanding of the National Guard and the Reserve in order to gain employer and community support through programs, personnel policies, and practices that encourage employee and citizen participation in National Guard and Reserve programs.  As organized and established in DoD Directive 1250.1 of 13 April 95, the NCESGR has a full-time staff composed of civilians and selected officers and enlisted personnel nominated by the Military Services and their Reserve components.



2.  The NCESGR established fifty-five state and territorial

committees for employer support to broaden the effort at the

community level.  Located in each state and the District of

Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,

Guam, and the Commonwealth of the Mariana Islands, the committees

are made up of distinguished volunteer citizens and representatives of each of the Reserve components located in the state.  Their mission is to support the Guard and Reserve units in their local communities by working with and encouraging the support of reservists' civilian employers.





10010.  NCESGR FUNCTION. 



1.  The NCESGR performs functions that consist of information,

opinions, advice, or recommendations.  In that capacity, they:



    a. Operate a proactive program directed at U.S. employers,

employees, and communities that ensures understanding and

appreciation of the role of the National Guard and Reserve in

the context of the DoD Total Force Policy.  They encourage and

assist employee participation in National Guard and the Reserve

training programs without job impediment of any kind, to include

encouraging voluntary compliance with the employment and

reemployment rights of non-career members of the Armed Forces.
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    b. Promote and develop volunteer leadership at the national, state, and local levels to encourage the development of

employer personnel policies and practices that endorse and 

facilitate employee participation in National Guard and Reserve

activities.



    c. Encourage strong National Guard and Reserve unit bonds

with the community and develop public understanding of the 

National Guard and the Reserve through actions that promote a partnership between civilian organizations and military units in the community.



    d. Assist in preventing and resolving employer and/or

employee problems that result from National Guard or Reserve

membership, training, or other requirements.



    e. Assist in educating National Guard and Reserve members

on their obligations and responsibilities to employers.



    f. Use the military chain of command to promote the

understanding of fair relationships between employers and

Reservists to maximize National Guard and Reserve participation.



    g. Foster a relationship with military Agencies, military training schools and/or courses, and associations to enlist their

assistance in educating the Reserve forces about their legal

rights, obligations, and responsibilities.



    h. Promote and develop civilian and military management

attitudes that encourage initial and/or continued membership in the National Guard or the Reserve.





10011.  NCESGR PROGRAMS.



1. Programs conducted by the National Committee and its local committees include:



    a. Mission One: Mission One places an ESGR volunteer in each National Guard and Reserve training center or armory.  This program provides a direct link between the local ESGR committee and each Guardsman and Reservist to provide information and assistance should employer problems develop.  The Mission One volunteer visits his/her assigned training site at least once a year.
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    b. Bosslifts: A Bosslift is an organized activity that links selected employers and civic leaders with their Reserve component personnel.  Invitees are taken to military sites both in state and out of state to observe military training of their employees.  This gives the employer firsthand information on what Reservists do when they are away from their civilian occupations training with their military units.



    c. Breakfast with the Boss: This program brings together local employers, military representatives, and state ESGR members 

in an informal breakfast meeting. (Although the program is called Breakfast with the Boss, some innovative committees have expanded the concept to luncheons, dinners, or participation in military-sponsored events.) The program provides a forum for a candid exchange of information and resolution of any employer concerns or problems.  It also affords those "time-constrained" employers an opportunity to speak to local military representatives and ESGR committee members about their Reservists.



    d. Ombudsman: Release of employees from work to perform military service is governed by a complex body of federal and state laws.  Applying these laws in unique employment situations is often confusing.  NCESGR provides an information and mediation service from its Virginia office, accessible nationwide through  

a toll-free telephone number (800-336-4590).  Questions about the law, problems with individual supervisors, and inquiries about 

the propriety of specific personnel practices can all be addressed by the committee's ombudsmen.  The service is available to employers as well as to members of the National Guard and Reserve.  At the national level, the program is conducted by a specially trained team of experts in the field of reemployment rights for members of the National Guard and Reserve.  At state level, trained volunteers frequently attorneys or labor

relations experts assist local employers and employees in understanding and applying the law.



    e. Statement of Support: Committee members meet with business executives and supervisors and explain the significance of the National Guard and Reserve.  The employers are then asked to sign, post, publicize, and implement a Statement of Support certificate.  Signers of the document pledge they will allow their employees the time off necessary to participate fully in National Guard and Reserve training activities without endangering their civilian careers.
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    f. Advertising:  The national committee conducts a public service advertising program through The Advertising Council, Inc.  A major civilian advertising agency donates its creative services.  The government pays only the actual costs of producing and distributing the television, radio, print, and outdoor ads promoting the program.  In many states, local employer support 

groups supplement the national effort by producing local announcements and by making personal contact with broadcasters 

and publishers to ensure the advertising messages are used.  As with all public service advertising, NCESGR counts on the good will of the media for "pro-bono" placement of all ads.



    g. Speakers: State committees schedule key defense            spokesmen to address influential employer audiences.           Senior Pentagon officials regularly accept speaking            engagements on behalf of employer support, as do senior        ranking military commanders.  Many retired military            officials also volunteer to speak on behalf of employer        support.



   h. Awards and Recognition: Supportive employers - those who    enact policies that make it easier for their employees to      remain active in the National Guard and Reserve receive        special recognition from the employer support committee.       Each committee operates a program honoring these employers     

with certificates, plaques, and national recognition.  Many    firms publicize their awards through employee newspapers.



   i. Exhibits/Associations Liaison: Each year, committee         members and staffers bring the employer support message to the annual gatherings of significant private business, trade, and professional associations.  The committee maintains a small inventory of trade show exhibits for use at these meetings.  Military personnel accompany each exhibit to describe the critical role of the National Guard and Reserve and to solicit support from employers attending the meetings.  Other, more formal efforts to involve employer associations are also conducted, including the publication of manuscripts about the National Guard and Reserve in association and industrial publications.





10012.  ACTION. 



1.  Pursuant to MCO 5420R.15B, Unit Commanders, will:







10-10

 					LEGAL SOP					     10012





    a.  Assign a member of the Reserve unit or a member of the active duty staff as a representative to the local NCESGR committee.  Commanders are authorized to fund attendance as official travel.



    b.  Provide Marines and employers as much advance notice as 

possible with schedules of weekend drills and annual training duty.



    c.  Maintain liaison with employers and advise them of schedule changes.



    d.  Familiarize themselves with the National Committee's

Ombudsman Program.  The National Ombudsman may be contacted at

commercial (703)696-1400, DSN 426-1400, or toll-free (800) 336-4590 (except in Guam and the Commonwealth of the Mariana Islands).  The internet address is http://www.ncesgr.osd.mil.



    e.  Contact respective state committees to request assistance, acquire information on available programs, and provide necessary support.  Information on the state committees may be obtained by calling the National Committee at commercial (703)696-1400, DSN 426-1400, or toll-free (800) 336-4590 (except in Guam and the Commonwealth of the Mariana Islands). 

 

   f. Request support of the Public Affairs Office, NCESGR, for

assistance in developing and executing programs designed to

increase employer understanding or for information regarding the

awards program for employers of reservists.



    g.  Provide each Reserve Marine a copy of the most current NCESGR fact sheets annually.  You can obtain the following fact sheets from the local ESGR committees or by calling the NCESGR at commercial (703)696-1400, DSN 426-1400, or toll-free (800) 336-4590 (except in Guam and the Commonwealth of the Mariana Islands).  The fact sheets can also be downloaded from the Internet at http://.www.ncegr.osd.mil.



		(1) “Ombudsman Service for National Guardsmen, Reservists and Employers”



		(2) “How National Guard and Reserve Commanders and Members Can Help Improve Employer Support”



		(3) “Employment and Reemployment Rights Questions and Answers for National Guard and Reserve Members”



		(4) “USERRA Facts for Employers” 
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